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PREFACE 

[_Reprinted from the First Volume]. 



In submitting these Translations to the public, I wish 
to express my gratitude to the Hon, J. G. Kotze, 
K.C., for his kindness in revising the manuscript. 
Those who best know Mr. Kotze will most fully 
appreciate the valuable assistance which he has given 
to me. 

These Translations were begun during the early 
part of the year 1901, when the state of professional 
business in the Transvaal left considerable leisure 
on my hands. 

In the early part of the work I was assisted by 
Mr. C. A. Wentzel, but unfortunately for me he 
was prevented from giving further assistance after 
his appointment to the office of Chief Magistrate 
of the Witwatersrand District, which he now fills. 
When the work was begun, Mr. Wentzel and I 
seriously considered whether it would not be advis- 
able to revise the Reports as well as to translate 
them ; but we came to the conclusion that, the 
originals having been issued as Official Reports of the 
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late High Court of the South African Republic, it 
would be unwise to undertake the responsibility of 
revising them. These Translations will, therefore, 
be found to be literal translations of the original 
'' Officieele Rapporten." 

I regret that I have found it impossible 
to continue these Translations beyond the Third 
Volume ; but arrangements have been made with 
Mr. MacFadyen, one of the gentlemen selected by 
the Government to translate the edition of the 
Transvaal Laws, which has already been published, 
to continue the series. 

TRANSLATOR. 



( ^^ ) 
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THE STATE v. SNUIF. 



TEIAL BY JUDGE INFOEMALLT APPOINTED— SECOND TEIAL 
BY COMPETENT JUDGE. 

A person who has heen tried he/ore an incompetent Judge, and whose conviction has 
been quashed by the High Court on that ground, may be subsequently charged 
before a competent Judge for the same offence. 

The facts in this case were as follows : — 

Snuif , a Bushman, was tried in the Circuit Court at "Wakkerstroom. 
for murder and condemned to death by Acting Judge Esser. The 
Court, however, subsequently declared the appointment of Mr. Esser 
illegal (vide Off. Eepts. II. p. 294), and held at the same time that 
all sentences pronounced by him were invalid. Thereupon, in 
accordance with Art. 4 of Law 1 of 1888, which provides that a 
Circuit Court shall sit twice each year in the several districts, the 
Circuit Court sat again at Wakkerstroom on the 27th December, 
1896, Judge De Korte presiding, and all the accused, including 
Snuif, who had been sentenced by Mr. Esser as Acting Judge, were 
again tried and convicted. Judge De Korte, however, reserved 
the question, whether the accused could be indicted afresh, aft^r 
they had already been sentenced by Judge Esser, for decision of 
the fuU Bench. Snuif had again been found guilty of murder 
and sentenced to death. 

o.iii B 



Coram : 
KOTZE, C.J. 
AMESHOFF, J. 
MORICE, J. 

1896 
1 February. 



SNtJIF. 
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1896 Krause, for the accused: From the judgment of the Court 

The^te deciding that Mr. Esser had not duly heen sworn in as Acting 
Judge and that his judgments were void, it followed that Snuif must 
he liberated. Any one once liberated by order of the Court could 
not be charged de novo. (Arehhold, Crim. Practice, 18th ed. p. 136.) 
Again, the Court presided over by Judge De Korte at Wakkerstroom 
on the 27th'December was illegal. Art. 4 of Law No. 1 of 1888 
provides that ttvo Circuit Courts shall sit each year ; now three have 
been held. Moreover, Arts. 7 and 8 of the Criminal Ordinance 
have not been complied with. 

Lohman, for the State : The Court has held that Mr. Esser 
had not duly been sworn in when he sat at Wakkerstroom, and 
consequently that all he did as Acting Judge was invalid. Snuif 
was therefore not legally tried twice, for what was at first called a 
trial afterwards appeared to be a void act. The same answer must 
be made to the allegation that three instead of two circuits were 
held at Wakkerstroom. The Court has decided that Mr. Esser 
was not a Judge ; he could not therefore hold a Court, and when 
he sat there he did so as a private individual ; nor is it true that 
Arts. 7 and 8 of the Criminal Procedure have not been complied 
with, for those articles speak of what must take place when a 
judgment of a lower Court is altered or quashed, and in casu 
there was no Court at aU. 

Cur. ad. mlt, 

Postea. 7th February. 

KoTZB, C. J., giving the judgment of the Court, said he was of 
opinion that Snuif had been properly tried. In order to maintain 
successfully that Snuif and the other prisoners could not be tried 
and sentenced a second time, it was necessary to show that they 
had already been convicted and sentenced by a competent Court. 
That had not been done in this case. The Court was therefore 
of opinion that no grounds existed for it to interfere with the 
proceedings before Mr. Justice De Korte and the sentences 
pronounced by him. 

Ameshoff and Morice, JJ., concurred. 
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KOLBE ». THE STATE. c-omm.- 

JOEISSBN", J. 



GOLD LAW OF 1894, ART. 87— "WILFUL PEGGING, WHAT IS? 

WJiere it appeared from the admissions of counsel, who appeared for the State 
in an appeal brought to set aside the conviction of appellant for contra- 
vening Art. ill of the Gold Law of 1894, that he would not he able to prove 
from the evidence taken in the Lower Court that the appellant had acted 
mala fide in pegging off certain claims in dispute, the Court allowed the 
appeal without requiring the records of the Lower Court to be read. 

The decisions in Silvester v. The State (Off\ Bepts., Vol. I. 188) and 
Charlton v. The State {Off. Eepts., Vol. I. im) followed. 

This was an appeal from a judgment of the Acting Landdrost of 
Klerksdorp. Kolbe, the appellant, had been charged with a con- 
travention of Art. 87 of the Gold Law of 1894, in that he had 
unlawfully and wilfully pegged off 300 claims on the Sohoonspruit 
Q-oldfields district of Klerksdorp, notwithstanding that these claims 
had already been pegged off by a certain Blake. The Acting 
Landdrost found the appellant guilty on this charge, and sentenced 
Mm to a fine of 7bl. or six months' imprisonment. 
An appeal was now brought against this sentence. 

Mutter, for appellant, referred the Court to the cases of Silvester 
V. The State (Off. Eepts., Yol. I. p. 188) and Charlton v. The State 
(Off. Eepts., Yol. I. p. 283), in which it had been decided that the 
word " wilfully " (" moediciUig ") appearing in the said article must 
be construed to mean "maliciously" {"hwaadwillig"). From the 
evidence it appeared that there was a bona fide dispute with regard 
to the claims in question, and therefore mala fides on the part of the 
appellant could not be presumed. 

Sauer, for the State, admitted that Ai't. 87 of the Gold Law 
did not apply unless mala fides on the part of the appellant could 
be shown. He was not able, although the Acting Landdrost had 
found the appellant guilty, to show from the evidence that the 
pegs of Blake were in order, or that the pegging by the appellant 
was mal&fide. 

The Court, taking into consideration the cases quoted above and 

b2 



MOBICE, J. 

18'96 
4 Febniarti. 



1896 

KOLEE 

V. 

The State. 
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what had been said by Mr. Saner, allowed the appeal, without 
requiring the records of the Lower Court to be read. 

Attorneys for appellant : De Jongh, Stegmann and Esselen, 
Attorney for the State : C Ueckermann, Sen. 



Coram : 
KOTZE, C.J. 

AKESHOFT, J. 
MORICB, J. 



THE STATE ATTORNEY v. FAEEAR ET AL. 



1896 
7 February. 



SECTION 148 OF LAW No. 19 OF 1895 (THE GOLD LAW). 

The tvord "rights " (" reoMen ") in sect. 148 of the Qold Law does not include 
all personal rights, hut only those rights which are comprised within the 
limits of the goldfields and which are capable of being declared forfeited to 
the State. It includes a hanldng account on u, goldfield {per Kotz§, 0. J., 
and Amesliofl, J., Morioe, J., diss.). 

The point for decision in this matter was whether a banking 
account was comprised in the word " rights " {rechten) mentioned 
in sect. 148 of Law No. 19 of 1895. 



Wessels (with Saner and Lohman) , for the respondents : As 
general confiscation of goods within this State was abolished by 
Yolksraadbesluit dated 12th May, 1864 {Local Laics, Kotzd's 
Edition, p. 170), sect. 148 of the Gold Law, being an exception to 
this, must be construed strictly. The word "rights" in that 
section can, therefore, only apply to rights acquired under the 
Gold Law, i.e., claims, water rights, &c. The section, moreover, 
speaks of rights situated on the fields where the rebellion takes 
place. This can hardly be interpreted otherwise than as referring 
to rights to land. 

F. Krause, for the State, contended that, even taking the most 
restrictive interpretation of the section, the word "situated" 
(" rjelegen ") could not be limited to rights to land. 

Cur. ad. mlt. 
Postea. February 25th. 

KoTZE, C. J., delivered the following judgment :— The only 
question which the Court considers itself called upon to decide in 
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this matter is whether a hank account falls within the terms of 1896 
sect. 148 of the Gold Law (No. 19 of 1895). The State Attorney thTSate 
had obtained an interdict against the respondents under the said Attoenet 
section, on the ground that they stand accused of having com- FAEEiEEiAL. 
mitted insurrection, sedition, rebellion and high treason within -^ tz6~c J 

the Eepublic, and more especially at Johannesburg, on the Wit- 

■\^atersrand Groldfields. Among the things and rights interdicted 
in consequence of the granting of the rule nisi, operating as a 
provisional interdict, are the bank accounts of the respondents kept 
at different banks ia Johannesbm-g. Sect. 148 of the Grold Law 
reads as follows : — 

" E^'eryone, within the boundaries of a proclaimed field, making 
himself guilty of insurrection, rebellion, or any unlawful opposition 
against the Government or the lawful authority of the fields shall, 
over and above the punishment fixed by law for such offence, 
forfeit all his rights and property situated (gelegen) on the said 
field in favour of the State." 

Now what do the words " al syne redden en goederen, op genoemd 
veld gelegen " (all his rights and property situated on the said field) 
mean ? Do they include a bank account ? It has been argued on 
behalf of the respondents that " all his rights and property situated 
on the said field " mean rights and property acquired under the 
Gold Law. This meaning appears to me to be too narrow. It 
excludes a shop's stock-in-trade, furniture, cattle, &c., things which 
can all, in my opinion, be declared forfeited under the section. 
For the same reason the words cannot apply only to property lying, 
in the sense of situated, on the goldfields and rights in and to 
such property. This would only include fixed or immovable 
property, and too narrow a meaning would be given to the words. 
The words " all his rights and property situated on the said field " 
have a wider meaning. They are equivalent to all rights and 
property possessed on, i.e., within the limits of, the goldfield, and 
which can be declared forfeited, i.e., confiscated, in favour of the 
State. This does not include all personal rights. Jura in personam, 
but only some, and in this way the difficulty of my brother Morice, 
whose written judgment I have read, seems to me to be to a great 
extent removed. A bank account is a Jus in personam, which can 
be arrested or interdicted and forfeited for the benefit of the State. 
I can, therefore, not agree with the contention that the provisional 
interdict, granted under sect. 148, does not extend to a bank 
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1896 account. The rule nisi ought to be confirmed, and the provisional 

Th^ate interdict to remain in force until the further order of the Court. 

Attoenet Eegarding the necessity for the provision laid down in sect. 148, 

FaeeaI'etal. I do not feel myself at present called upon to express an opinion. 

Kot^Tc J Whether the fresh introduction of the system of confiscation is in 

— ^ ' ' the interest of society or not, is not a matter for the bench. I 

agree that the section in question is of a severe penal nature, but 

that cannot prevent me giving to it what appears to me to be the 

correct interpretation, and acting accordingly. 

Ameshoff, J., concurred. 

MoRicE, J., delivered the following judgment : — This is an appli- 
cation for the confirmation of a rule nisi, operating as a provisional 
interdict, calling upon certain sixty-four persons to show cause why 
they shall not be interdicted from alienating or encumbering their 
rights or property situated on the Witwatersrand Goldfields untU 
further order of the Court. The ground on which the interdict 
was applied for is that writs for the arrest of the said persons 
have been issued in consequence of the crimes of insurrection, 
sedition, rebellion and high treason, and that according to sect. 148 
of the Gold Law, No. 19 of 1895, persons committing such crimes 
shall forfeit their rights and property in favour of the State. The 
first question would naturally be whether there is sufficient prima 
facie proof to justify an interdict ; but Mr. Wessels, for the 
respondents, has abandoned this point, and the only question is, 
To what rights is sect. 148 of the Grold Law applicable? The 
punishment of confiscation, or forfeiture of property, as a conse- 
quence of the crime of treason was abolished in the Transvaal 
in the year 1864. According to the general principles of justice, 
confiscation as a punishment is strongly to be condemned, seeing 
that the innocent as well as the guilty are punished. The person 
who has lent money to the guilty, or sold goods to him, is 
prevented from obtaining payment of money lawfully due, if the 
assets of the guilty person pass to the State ; and, moreover, even 
as among the guilty persons, the less guilty are more heavily 
punished than the more guilty, because the greater the pre- 
meditation the greater the probability that provision has been 
made to avoid confiscation. For these reasons sect. 148 must only 
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be applied to cases clearly indicated by the wording of the section ; 1898 
in other words, the interpretation must be restrictive. The State 

The section says that everyone within a proclaimed field making Attokney 
himself guilty of insurrection shall forfeit " all his rights and Faebab et ai,. 
property situated on the said field." It is impossible to accept Morice J. 

these words in the strict juridical sense, because a right cannot 

be situated anywhere, and it is not property, but rights to pro- 
perty, which are forfeited. The most reasonable interpretation of 
"rights situated on a goldfield" appears to me to be rights 
to property situated on a goldfield. It is indeed true that 
the interpretation attaches almost the same meaning to the words 
" rights " and " property " appearing in the section. But this is 
exactly what the legislators themselves have done, for, in the second 
sentence of the section, the word " goederen" (property) alone is 
used. Those who hold that the word " rights " refers to something 
else than " goederen " must, if consistent, also hold that under 
the second sentence of the section the person on whose information 
anyone is found guilty of insurrection is not entitled to half of all 
the forfeited rights, but only to half of those rights referred to by 
the word " goederen " appearing in the first sentence of the section. 
Therefore I must come to the conclusion that " rights situated on 
a goldfield " means " rights to property on a goldfield," and this 
interpretation appears to me to agree also with the ordinary col- 
loquial use of the term. 

The question now arises, What rights are included under the 
words "rights to property situated on a goldfield"? Do they 
include rights in personam, such as contracts, where the right is not 
to any particular thing, but exists in the power to compel some- 
body to do something, or to pay something ? To bring such cases 
within the section would be to give a wide interpretation to it. 
A contract can only be said to be situated within certain local 
boundaries, firstly, when the person bound has once become domi- 
ciled within those boundaries, or secondly, when the contract is to 
be executed within such boundaries. It would be a very artificial 
interpretation of the section to say that it included rights against 
aU persons domiciled on the goldfield, whether such right had or 
had not to do with anything situated on the goldfield. Moreover, 
it would not include contracts with banks, which are, as a rule, not 
domiciled on the Witwatersrand Goldfields, and cannot be sued 
in the Circuit Couyt there ; while if we hold that contracts are 



Morice, J. 
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1896 situated on the goldfield, when the rights must he exercised there, 
TheState great confusion will arise. There are, of course, contracts which 
Attoenbt must he carried out at a certain place, hut in the majority of cases 
Faeeaeetal. of personal obligations, as, for instance, debts, there is no obliga- 
tion to perform the agreement at a specified place. It depends 
generally on where the creditor is when payment is demanded. 
We see, therefore, that the words of the section cannot be applied 
to rights in personam without making arbitrary distinctions, or 
without placing a loose and extensive interpretation on the words 
of the section. On the other hand, if we confine the section to 
rights or things physically situated on the goldfield, it has a 
definite and simple appKcation. 

The interdict does not, therefore, include personal obligations, 
such as bank accounts, loans, shop accounts. It does include 
shares in companies the property of which is situated within the 
Witwatersrand Goldfields, for such shares are portions of pro- 
perty in things situated on the goldfield. It also includes 
furniture and other movable things, for, in my opinion, "rights 
and property situated on the goldfields" cannot be confined to 
immovable property. 

My judgment, therefore, is, that the rule nisi granted on the 
10th of January last is confirmed as far as real rights to property, 
movable or immovable, situated within the Witwatersrand Gold- 
fields, are concerned, including shares in companies the property 
of which is situated within such goldfields. 

Attorney for the State : O. Ued-ermann, Sen. 
Attorney for the respondents : //. L, SchoUz, 
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MacGEBGOE v. DE MEILLION. C!o'-«>"-- 

AMESHOFF, J. 

ELECTION AGENT-SEEVICBS EENDEEED— REMUNERATION— MORICE, J. 
LAW 3 OP 1894, SECTION 9, NOT APPLICABLE. 

Where it was proved that respondent had appointed appellant to act as his election ,_^_, 

agent in an election of a member of the Second Volksraad, and to farther 15 February, 
his candidature, at a fixed payment for such services, and respondent, after 
having availed himself of such services, repudiated liability for the balance 
of the stipulated remuneration due to appellant, on the ground that the agree- 
ment between them was illegal hy virtue of Law 3 of 1894, section 9 : Held, 
by the High Court, that the above-mentioned section did not apply to the 
case in point, unless respondent v>as able to show, luhich he had not done, 
that appellant's services had been rendered for an unlawful object. 
The appeal was allowed with costs. 

This was an appeal from a judgment of the Special Judicial 
Commissioner of Johannesburg. 

The facts were as follows : — The appellant, plaintiff in the Court 
below, sued the respondent, defendant in ■ the Court below, for 
recovery of QIL, being balance of an amount of 78/. due to him 
for services rendered to the respondent, in connection vnih the 
election of a member of the Second Yolksraad as representative for 
Johannesburg. The appellant, and the respondent, who was a 
candidate for election as a member of the Second Volksraad, agreed, 
on the 5th March, that the former should act as election agent for 
the latter in promoting his election as member of the Second 
Yolksraad for Johannesburg, at a remuneration of 1/. per diem. 
Eespondent had paid appellant the sum of 171. for his services as 
election agent rendered during a period of seventy-eight days and 
refused to pay the balance of 61/. 

The claim in the summons was excepted to as being contra bonos 
mores and bad in law, as section 9 of Law 3 of 1894 prohibited 
the expending of money for furthering the election of a candidate. 

The Judicial Commissioner upheld the exception, and granted 
absolution from the instance. 

An appeal was noted against this judgment. 

Cloete, for appellant : The exception is bad, as section 9 of Law 3 
of 1894 does not apply to the present case. That section forbids 
the forming of an election committee and the expending of money 
in throwing open bars for the pui'pose of promoting the election of 
a candidate. The word " otherwise " (" anderzins ") used in the 
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1896 Bection must be taken to mean cases ejusdem generis as those men- 

Mao^goe tioned therein. Eespondent is estopped from availing himself of 

■»■ the exception, as he has benefited by the services rendered to him 

De jeillion. ^^ appellant. An election agent is necessary at an election. 

Section 9 does not prohibit the expenditure of money for a 

lawful object in connection with an election. {Oumming y. Wolf, 

1 Laurence, 434.) 

Kmusc, contra : Section 9 prohibits, in clear language, the expen- 
diture of money for promoting the election of a candidate. The 
section is applicable to the case of some one being appointed election 
agent to further the interest of a candidate. As the section is 
intended for the suppression of irregularities at elections, it must 
be construed according to its strict wording. 

Ameshoff, J., after reciting the facts : The Judicial Commis- 
sioner granted absolution from the instance on the ground that 
the agreement on whic'h the claim was founded was in conflict with 
section 9 of Law 3 of 1894. Mr. Cloete has argued that this 
section must be construed strictly, and that nothing can be inter- 
polated therein which is not therein specially provided. The 
question now arises : How ought we to interpret the provision 
that no money shall be expended in forwarding the election of a 
candidate ? To interpret that provision as prohibiting every dis- 
bursement of whatever kind made for the purposes of the election 
would be a redudio ad ahsurdum. The section expressly prohibits 
the formation of election committees at any election or meeting, 
as well as the spending of money, and the throwing open of can- 
teens, and otherwise for the forwarding of the election of a candi- 
date. The general spirit of the section appears from the oases 
quoted therein, and it can only be applied to those and similar 
cases. There is no reason why the expenditure of money for lawful 
purposes connected with an election should be prohibited. If the 
respondent had been in a position to prove that the services of the 
respondent were given for an unlawful purpose, he ought to have 
done so. As he has not done so, he cannot succeed on the exception. 
The appeal must therefore be allowed with the costs. 

MoRicE, J., concurred. 

Attorney for appellant : Jas. Berrange. 
Attorney for respondent : J. II. L. Findlay, 
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THE STATE v. SOHUMAOHEE. 



PERSISTENT EEFTTSAL TO GIVE EVIDENCE— OPINION OF A 
WITNESS— SECTION 104, CEIMINAL PEOCEDTJEE. 

A witness, in a preliminary examination, stated that as secretary of a certain 
syndicate he destroyed the cheques and books of the syndicate, because he 
thought the object of the syndicate was fulfilled. The question was then put 
to him : " What was the object of the syndicate ? " He replied that he did 
not Jcnoiv. To the further question. How could you then think, or imagine, 
that the object of the syndicate had been fulfilled ? although this question ivas 
several times repeated to the witness, he refused to give a proper answer. 

The Judicial Commissioner, before whom, the preliminary examination 
was held, luas of opinion that the witness obstinately refused to give evidence, 
and sentenced him to twelve hours' imprisonment, under sect. 104 of the 
Criminal Procedure. The High Court (Kotze, C. J., and Ameshofl, J., 
Morice, J., dissenting) held, that the question put to the ivitness loas not 
equivalent to asking a mere opinion, or belief, of the witness, but was a 
question as to his conception of the object of the syndicate, with which he 
declared himself to be acquainted. The action of the Judicial Commissioner 
was therefore confirmed. 

The facts whicli gave rise to this case were the following : — 

The witness, E. W. Schumacher, had stated in the preliminary 
examination, held by the State Attorney against L. Phillips and 
other persons, that he had destroyed the books and documents 
belonging to the " New Developing Syndicate," of which he had 
been the secretary, "because the syndicate had fulfilled its object," 
and it was therefore, in his opinion, unnecessary to preserve the 
books and documents any longer. To the State Attorney's ques- 
tion, What was the object of the syndicate ? the witness, after 
several evasive answers, finally stated that he did not know. The 
Landdrost then acted under sect. 104 of the Criminal Procedure, 
and sentenced him to twenty-four hours' imprisonment. This 
sentence was at once appealed against, and the appeal was allowed 
by De Korte, J., in camera. The State Attorney then, in turn, 
appealed to the full Bench. 

Coster [State Attorney) (with him Lohmann, Krause and Summet), 
for the State : The appeal has not been lodged with the object of 
placing the respondent Schumacher again in gaol ; the sole object 
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1896 of the appeal is to obtain a decision on an important question of 

ThTs^ate law. In the decision of this case, the Court must not lose sight of 

'»■ the fact that there is a difference between the conduct of a case at 

OHUMAOHBB. ^^^ ^^^ ^^^ ^^ ^j^^ preliminary examination. "When a 'crime has 

been committed, it is in the public interest that the criminal shall 
be punished, and it is the duty of the State Attorney to do all in 
his power to achieve that end. Sections 47 and 50 of the Criminal 
Procedm-e indicate what should in such cases be done. It is then 
for the Judge, at a later stage, to determine whether the " infor- 
mations," obtained at the preliminary examination, can be used as 
evidence against the accused at the trial. The Judge can discharge 
the accused at the trial, if he is of opinion that there is not sufifi- 
cient evidence against him ; while, on the other hand, at the preli- 
minary examination, the Landdrost, even although he may be 
fully convinced of the innocence of the accused, must take the 
preliminary informations and transmit them to the State Attorney. 
The rules, therefore, which govern evidence at the trial do not 
govern ' the admission of " informations " at the preliminary 
examination. For instance, A. is charged with murder, and the 
preliminary examination is being held. B., whose evidence is 
being taken, says that he has no positive knowledge, but he has a 
general impression, concerning the case. Although, at the trial, 
this would not be evidence, at the preliminary examination it may 
be very valuable, and may subsequently lead to further evidence. 
So also in the present case. Schumacher was secretary of the 
" Developing Syndicate," and states that he burnt the books and 
cheques because he thought that the syndicate had fulfilled its 
object. He must therefore have known what its object was, and 
he must state it. Whether this may afterwards be evidence in the 
case itself is a question which must be answered at a later stage. 

Wessels (with him Sauer, Muller and De Villiers) , for Schumacher : 
The difference which the State Attorney draws between the evi- 
dence which can be admitted at the trial, and that which can be 
admitted at the preliminary examination, is a wholly arbitrary 
one. What cannot be admitted as evidence in the one instance 
cannot be admitted as evidence in the other. The evidence which 
is given at the preliminary examination can, in certain circum- 
stances, be used against the accused at the trial. How then can it 
rightly be said, that different rules of evidence must be applied ? 
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All the authorities state that no witness is ohliged to disclose his 
thoughts. (Taylor on Evidence, p. 1271 ; Arehbold, Grim. Pract. THriiATE 
edit. 1871, p. 269 ; Powell on Evidence, p. 114 ; Wharton, Law 
of Evid. 1st edit. p. 508.) The mere opinion of a person is not 
evidence. Therefore a witness may refuse to disclose his opinions 
or his thoughts. 

Postea. 2nd March. 

KoTZE, 0. J., gave the following judgment : — This is an appeal 
from the order of Judge De Korte under the following circum- 
stances : One Schumacher, who was called as a witness by the State 
Attorney at the preliminary examination in the case " The State v. 
Lionel Phillips and others," was ordered by the Judicial Commis- 
sioner of Pretoria to answer a certain question which had been 
put to him. The Judicial Commissioner was not satisfied with the 
answer given by Schumacher, and was of opinion that Schumacher, 
as a witness, obstinately refused to give evidence of the truth. 
The Judicial Commissioner consequently sentenced Schumacher to 
twelve hours' imprisonment under sect. 104 of the Criminal Pro- 
cedure. Schumacher thereupon applied to Judge De Korte, the 
Judge in Chambers, for the setting aside of the order granted by 
the Judicial Commissioner, and the application was granted by the 
Judge, after argument had been heard on both sides. It will be 
advisable to refer to the incidents which took place before the 
Judicial Commissioner. Schumacher, who is a clerk in the offices 
of Messrs. Eckstein & Co., at Johannesburg, was called by the 
State as a witness at the preliminary examination against Lionel 
Phillips and others. After being duly sworn he declared inter alia 
as follows : — 

Q. You know of the existence of a syndicate called the Develop- 
ment Syndicate ? — A. Yes. 

Q. Is it still in existence ? — A. Yes. 

Q. When was it formed? — A. On or about the 14th of 
December, 1895. 

Q. Who asked you to accept the secretaryship of the syndicate? 
— A. Mr. Fitzpatrick. 

Q. What was the object of the syndicate ? — A. That was never 
told to me. 

Q. What then were your duties as secretary — to deposit moneys ? 
—A. Yes. 
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1896 Q. Anything else? — A. Yes; I had to countersign the cheques, 

-r^ Q. Did you also know who the members of the syndicate were? 

J,. — A. Yes; the members were Lionel Phillips, J. P. Fitz- 

SoHUMACHEE. patrick, Col. Ehodes, and Hammond. 

Kotze, C.J. Q. You said that your duties were the depositing and drawing 

— of moneys. Were there any books kept by you in this 

connection ? — A. Yes ; a note-book. 
Q. Wliere is that book ? — A. I have torn the pages out. 
Q. Have you it stUl? — A. Yes — the pages on which there are 

no notes. 
Q. What did you do with the other pages ? — A. I tore them up. 
Q. Did you give them to anyone, or did you throw them away ? 

— A. No ; I threw them away. 
Q. Will you give me an explanation of your conduct in tearing 
the pages out of the book and then destroying them ? — 
A. I thought that the object of the syndicate had been 
fuiaUed. 
Q. Why did you think that the object had been fulfilled ? 
You have given us a reason, now give us a further 
explanation. — A. I do not quite understand what Doctor 
Coster wants. 
Q. See here. As secretary you destroyed th'e only book in 
existence, without instructions. I think you wiU agree 
with me that that was an extraordinary proceeding. Now 
I ask you to give me an explanation of that proceeding. — 
A. My explanation is, that the whole matter was extra- 
ordinary. 
Q. Yes; but I want a direct explanation. — A. The only 
explanation which I can give is, that I thought that the 
object of the syndicate was fulfilled, and that the book 
was no longer necessary. 
Q. Why did you think that the object of the syndicate had been 
fulfilled ? You must then have known what the object 
was? — A. I thought the object had been fulfilled, 
because the members of the syndicate were in gaol. 
Q. Was the object of the syndicate then to place the directors 

in gaol ? — A. I don't know. 
Qi See here, Mr. Schumacher, you must be frank and tell me. 
— A. I can only state that I acted on my own respon- 
sibility. 
Q. Then did you not know what the object of the syndicate 

was? — A. Yes. 
Q. Well, then, give me some reason which can hold water, why 
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you destroyed the only book belonging to the syndicate? 1896 

— No answer. 

Q. When I asked you just now why you did so, you replied 
because the object of the syndicate had been fulfilled? — 
A. Yes ; I thought so. Kotze, C.J. 

Q. How did you come to think that the object of the syndicate 
had been fulfilled ? "What was the object of the syndicate 
which you then thought had been fulfilled? — A. In reply 
to the first question, I do not know what my thought 
was. In reply to the second question, I have already 
stated that I thought that the object had been fulfilled, 
and that in the circumstances there could be no further 
object. 

Here the State Attorney cautioned the witness to be careful^ for 
if lie refused to answer the questions properly, he would be obliged 
to ask the Landdrost to keep the witness in safe custody. There- 
upon the witness asked, "Is it the custom to lock up witnesses ? " 
and the State Attorney replied, " Yes — unwilling witnesses." The 
witness was then asked if he was afraid that the book would 
fall into the hands of the authorities, and would thereby endanger 
the members of the syndicate ? Whereupon Schumacher gave the 
following answer, " I haye already given the answer, that I thought 
that the object of the syndicate had been fulfilled." 

Q. Now what did you think that object was ? — A. There could 

have been no further object. 
Q. What makes you think so ? — A. Because you had locked up 

all the directors. 
Q. How can you say that the object had been fulfilled, when 

there was still a balance of 2,800/. in the bank? — A. I 

cannot understand what that has to do with it. 

All this took place on the morning of the 10th of February, 
1896. In the afternoon, after the usual adjournment, the 
examination of the witness Schumacher was continued, and he 
was questioned about the cheques of the Developiug Syndicate. 
The State Attorney put the following questions : — 

Q. You have told me that you took the cheques out of the bank 
to destroy them. Why did you wish to destroy them ? — 
A. For the same reason that I tore the pages out of 
the books. 



The State 

V. 



16 OFFICIAL EEPOETS OF THE HIGH COURT 

1896 Q. Why did you bum the cheques ? — A. For the same reasons 

that I tore the pages from the books. 
Q. "What were those reasons? — J. I thought they served no 
SoHUMACHEB. furthor purpose. 

Kotze, C.J. Q. You thought that the revolution was over, and that these 

things were no longer necessary ? — A, They had nothing 

to do with the revolution. 
Q. What had they to do with, then? — A. Only with the 

syndicate itself. 
Q. And what, then, did you think the object of the syndicate 

was ? — A. That was never told me. 
Q. I ask, what did you think it was ? — A. I did not know. 
Q. I ask what did you think ? — A. I cannot remember what I 
thought. 

The State Attorney then said to the Judicial Commissioner, that 
it appeared clear that the witness was unwilling to give evidence, 
whereupon the Judicial Commissioner warned the witness not to 
put difficulties in the way of the State Attorney. Objections were 
then raised by Mr. Sauer and Mr. Wessels, on behalf of the 
accused, that the thoughts of the witness had nothing to do with 
the inquiry. The Court was then adjourned until the following 
morning. On the 11th of February, on the resumption of the 
preliminary examination, the Judicial Commissioner called tlie 
attention of the witness Schumacher to his conduct on the day 
before, and warned him, that, if he did not properly answer the 
questions put to him, he would be dealt with under sect. 104 of 
the Criminal Procedure. Mr. Wessels then again objected, that the 
witness could not be compelled to disclose his thoughts, and that 
the witness had not refused to answer. He had answered the 
questions put to him. The Judicial Commissioner ruled that 
the State Attorney coiild proceed with his questions ; and the 
State Attorney then put the following questions : — 

Q. You have stated that you were never informed of the object 
of the syndicate ? — A. No, I was never informed of the 
object. 

Q. When a person has been, for about six weeks, the secretary 
of a syndicate, which has large sums of money at its 
disposal, then surely he can form some idea what the 
object of such a syndicate is? — A. I may have had my 
private ideas. 
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Q. Then tell me what your private ideas were ? — A. I shall be 1896 

glad to know whether private ideas can he accepted as theState 
evidence. -u. 

SOHUMiOHEE. 

The Judicial Commissioner then ordered the witness to answer E° tze, C .J, 
the question. Mr. "Wessels, on behalf of the accused, objected, 
and asked that the question should be reserved for a higher Court. 
The Judicial Commissioner repeated that he ruled that the witness 
must answer the question. The State Attorney then repeated the 
question : — 

Q. What were your private ideas ? — A. Must I give my 

thoughts and private ideas which I had at any time ? 
The State Attorney : Yes. 
The Witness : Well, I cannot remember what my ideas were. 

The State Attorney then asked to the Judicial Commissioner 
to deal with the witness under sect. 104 of the Criminal Procedure, 
on the ground that he obstinately refused to give evidence. The 
J udicial Commissioner thereupon sentenced the witness to twelve 
hours' imprisonment. This order of the Judicial Commissioner 
was, however, set aside by Judge De Korte, to whom Schumacher 
made application. I have referred somewhat in detail to the inci- 
dents which took place at the preliminary examination, and I am of 
opinion that what occurred on the 11th of February is directly 
connected with the examination of the witness Schumacher which 
took place on the previous day. The careful reading of this 
examination shows that the chief object of the questions put by 
the State Attorney was to get from the witness an explanation of 
the object of the " Developing Syndicate." Now, it is quite true 
that a witness, as a rule, cannot be asked his opinion or his idea 
atout any matter, and, if he is asked, he is not obliged to answer. 
But, in face of what happened on the 10th and the 11th of February, 
was it really a mere question of opinion, or idea, which was put to 
the witness ? If we had not before us what happened on the 
loth of February, then it might be said that the question, " What 
■were your private ideas ? " could not be put, and that therefore 
the witness was not bound to answer it. This wag, however, in 
my opinion, not the case. The witness had repeatedly, on the 
previous day, declared under oath that he thought that the object 
of the syndicate was accomplished, and that that was the reason for 
o.iii c 
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the destruction of the note-book and the burning of the cheques. 
This is nothing else than an admission on the part of the witness 
that he was aware of the object of the syndicate, for he gave that 
ScHTOAOHER. ^^ ^^^ ^^^.^^ ^^^ grouud for his action. Now, when a witness, in 
Kotze, C.J. gg many words, declares that he was aware of the object of the 
syndicate, how can he refuse to disclose his knowledge ? How 
can he be allowed to say that "the object of the syndicate was 
accomplished, and therefore I acted as I did ; but I shall state 
nothing further as to the object of the syndicate " ? That is what 
really took place on the 10th of February. Now what took place 
on the 11th is simply a continuation of the questions repeatedly 
put on the 10th of February. Therefore the question, "What 
were your private thoughts or ideas ? " does not stand alone, but 
must be taken in conjunction with what went before ; and then it 
comes to this : the State Attorney simply put the question to the 
witness, " What was your thought, opinion, or idea about the 
object of the syndicate, with which you have already admitted 
that you were acquainted, as it has been advanced by you as the 
motive for your action ? " The witness refused to give a proper 
answer to this question, after he had, in my opinion, admitted 
that he had knowledge of the object or purpose of the syndicate. 
That is clearly an obstinate refusal to give evidence of the truth, 
and brings the conduct of the witness within the terms of sect. 104. 
It is not only by remaiaing perfectly silent that a witness may 
contravene this section. He may also do so by evasion, and by 
giving improper answers to the questions put to him. He first 
admits that he was aware of the object of the syndicate, as he 
advances that as his motive for his action, and then he refuses 
merely to state what he has already admitted that he knew. We 
have then to do here not with a simple case, in which a witness is 
merely asked his opinion or idea, but one in which he is asked his 
thought about a matter of which he has admitted that he has 
personal knowledge, which he has advanced as the motive for 
his conduct. He was therefore asked about something that he 
had admitted was within his personal knowledge, and therefore I 
am of opinion that he was bound to give an answer. " A witness," - 
says a learned American writer, " cannot be cross-examined about 
the motives of other persons. It is, however, otherwise with 
regard, to his own motives, concerning which he may always be 
examined, as his evidence with regard to such motives is founded 
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not on deduction but on consciousness." ( Wharton, Evidence, 1896 
vol. 1, § 482 and § 508.) Suppose that Schumacher had said : thb State 
" I knew vyhat the ohieot of the syndicate was " — could it then „ '"■ 

have been objected on behalf of the accused that the witness could 

not state what that purpose was ? Most certainly not. As the ^ot^e^.J". 
secretary of the syndicate, Schumacher could certainly give evidence 
as to what the object of the syndicate was, as that was a matter 
which lay within his personal knowledge. It is something more 
than an expression of opinion as to the motives of others. That is 
not unfair towards the accused, who have the right to cross- 
examine the witness on the grounds or particulars of his knowledge, 
in order to test the value or weight of that knowledge. This 
repeatedly happens in practice. It is something quite different 
from the case put by my brother Morice, where A. relates to B. a 
shocking account about a murder which 0. may have committed ; 
for there we have at once, ex hypothesi, a case of hearsay, and B. 
cannot state against C. what A. has told him. A witness can 
always be asked either what he has seen or done, and why he did 
it — that is, the motive for his action or conduct. Whether his 
answer to the question is of any weight or not in the special case 
before the Court has nothing to do with the point whether 
the question can be put and whether the witness is obliged to 
reply to it. A clerk or secretary of a business or syndicate can 
certainly be asked what the object of the business or of the syndi- 
cate was. His answer thereto is not merely an opinion of the 
motives of others, but the statement of a matter which must be 
regarded as being within his personal knowledge. If that is so, 
and I think this is the correct view, then d fortiori a witness can 
be asked concerning the object of a syndicate, when he has already 
admitted that, as secretary, he knew what that object was; and he 
is bound to answer the question. I think that the witness Schu- 
macher improperly conducted himself as a witness, and that for 
such improper conduct he can be punished under sect. 104 of the 
Criminal Procedure. I am of opinion that the Judicial Commis- 
sioner's finding was correct, and that the order of Judge De Korte, 
against which the State Attorney has appealed, must be set aside. 

Ameshoff, J., concurred. 

MoEiOE, J. {diss.), gave the fallowing judgment :— 
This is an appeal from the judgment of Judge De Eorte. The' 

c2 
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respondent was witness in the preliminary examination m the 
criminal ease The State v. Lionel Phillips and others. He (Schu- 
macher) was cross-examined with regard to a certain syndicate 
of which he was secretary. He stated, inter alia, that he had 
destroyed the cheque-book of the syndicate, because he thought ■ 
that the object for which the syndicate was formed had been 
fulfilled. He was then asked what that object was. His answer 
was that he did not know. He, however, admitted that he had 
his private thoughts in regard thereto. He was thereupon asked 
what those thoughts were. The witness objected to the question ; 
but when the Judicial Commissioner held that he must answer, he 
said that he did not know what his thoughts were. This was 
regarded by the Judicial Commissioner as an obstinate refusal to 
give evidence, and the witness was sentenced to twelve hours' 
imprisonment. Against this the witness appealed to a Judge in 
Chambers. The Judge in Chambers allowed the appeal, and set 
aside the order for imprisonment. The State Attorney has now 
appealed to the full Bench, not with the object of causing the 
witness to undergo a further punishment, but with the object of 
fixing the practice at preliminary examinations. As the witness 
admitted that he had certain thoughts concerning the purpose of 
the syndicate, I am of opinion that he ought not to have said that 
he did not know what the thoughts were, and this conduct may 
therefore be regarded as a refusal to answer. The only question, 
therefore, before the Court is : Was the witness entitled to refuse to 
state what his thoughts or opinions concerning the purpose of the 
said syndicate were? The State Attorney admitted that in a 
•criminal trial before a jury he could not ask the witness what his 
thoughts were, as the opinion of a witness, not an expert, is no 
proof or evidence, except in certain stated cases. But he 
alleges that in a preliminary examination it is not obligatory to 
comply with the rules of evidence. In support of this contention 
he cites several sections of the Criminal Procedure, No. 6, 1864. 
Sect. 60 reads as follows : " Every official holding a preliminary 
examination shall be bound to examine every person who is able 
to give any evidence or information concerning the perpetrated 
crime." The State Attorney contends that the word "information" 
in that section includes more than evidence. He refers further 
to sect. 51, which shows that the preliminary examination serves 
to put the State Attorney in a position to decide whether he will 
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prosecute, and to sect. 67, which provides that in preliminary 1^96 
examinations the accused cannot demand as a right to be assisted The State 
by a legal adviser. There is some force in these arguments ; but, „ "■ 

in my opinion, there are still stronger grounds for the contrary 

position. Sect. 128 lays down that any statement in a preliminary ° "°°' ' 
examination can be used as legal evidence in any Court, provided 
it be shown that the deponent has died or has left the Republic. 
This appears to notify that nothing contrary to the rules of evi- 
dence can be admitted at a preliminary examination. Moreover, 
if the rules of evidence do not apply to a prelimiaary examination, 
there is nothing in the law to regulate such an inquiry. In that 
case there is nothing to prevent manied persons from being com- 
pelled to make depositions against each other, or to prevent persons 
from being obliged to answer questions which will expose them to 
a criminal prosecution. The reason that such thiags have not been 
allowed at preliminary examinations is, that it has been presumed 
that the depositions at a preliminary examination are subject to 
the rules of evidence. On these grounds I am of opinion that the 
rules of evidence must be followed at preliminary examinations. 
It might, perhaps, facilitate the punishment of crimes if in cer- 
tain respects these rules could be departed from. But if that is 
so the law can be amended. In any case there must be some 
rules to be followed at a preliminary examination, otherwise we 
would be exposed to the danger of an inquisition. In the course 
of the argument the suggestion was made that the witness Schu- 
macher was really cross-examined, not with regard to his opinion 
or thoughts, but with regard to his knowledge ; that he must have 
known what the object of the syndicate was, as he had acted on 
the assumption that its object had been fulfilled. Biit this position 
is quite untenable. People do sometimes act on certaia knowledge, 
but more often on suppositions or opinions. An opinion does not 
cease to be an opinion when it is acted upon. A certain passage 
from an American writer (Wharton, Evidence, vol. 1, § 482, § 508) 
has been brought to my notice. It is there laid down that a 
witness cannot be cross-examined on the motives of other persons ; 
but he can be cross-examined on his own motives, as his evidence 
concerning these motives is not based on inference but on conscious- 
ness. I admit that, as a rule, a person can be cross-examined 
concerning his motives. But when those motives arise from an 
opinion concerning the motives or object of another person, I am 
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of opinion that they cannot be taken as evidence against the other 
person. If it were not so, hearsay might also be admitted 
in evidence whenever a motive has been formed. Thus, for 
instance, if A., a nervous person, had returned home because B. 
had told him of a terrible murder committed by 0., would anyone 
maintain that what A. had heard from B. could be used as evi- 
dence against C, because it constituted A.'s motive, or, in other 
words, A. had acted thereon? In the case now before us the 
respondent Schumacher formed certain opinions concerning the 
object of others. These opinions were grounded on inferences ; 
and these inferences he cannot be compelled to communicate. It 
would be very strange psychology to say that he must have had 
a direct knowledge or acquaintance of what was going on in the 
thoughts of others. 

On the grounds given above I am of opinion that the judg- 
ment of Judge De Korte was correct, and that the appeal must be 
dismissed. 

The appeal was allowed. 



Attorney for respondent : Paul Net. 
Attorney for the State : C. Veokermann, Sen. 



Coram. : 
AMESHOEF, J. 
JORISSEN.J. 
MORICE, J. 

1895 

28 November, 

29 November. 



DOYLE 

V. 

Dr. LBYDS N.O. AND THE EAND EXPLOEING 
SYNDICATE. 



ESTOPPEL— ABANDONMENT OF GhKmE—ANIMVS RELIQUENDI. 

The plea of estoppel cannot he accepted unless the plaintiff has remained silent 
when it was his duty to speal{. Mere silence is not sufficient. 

The animus reKqnendi cannot he presumed, hut must he clearly proved 
{per Ameshofl and Jorissen, JJ., Morice, J., dissenting). 

The facts which gave rise to this case were the following : — 
On the 22nd June, 1889, the plaintiff pegged off four claims for 
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whicli he had duly taken out licences, -which were renewed on the 1895 
22nd July following. When, however, a month later, the plaintiff Dotlb 
again applied to the Mining Commissioner for the renewal of these d t „ 
licences, it was refused, and the plaintiff then allowed the matter to N.o. anb 
rest there. After the ground in dispute had, in the meantime, exi'loeino 
changed hands, and it had turned out to he of great value, the Stnbioate. 
plaintiff, six years later, instituted an action against the Mining 
Commissioner of Johanneshurg for the renewal of the said licence. 
The second defendant, which had ohtained leave to intervene as 
co-defendant in the action, alleged that the four claims which the 
plaintiff had pegged off in 1889 formed portion of the town 
" Schweizer's Township," which had been laid out before the said 
claims had been pegged off ; that it had become owner of that 
township by cession from Schweizer ; and, finally, that the 
plaintiff, by waiting for six years before taking any steps for 
renewal of the licences, had lost his right to institute this action. 

Cosier (with him Cloete), for plaintiff, argued that it appeared 
from the evidence that the ground in dispute never formed portion 
of "Schweizer's Township," as Gebbard, who had pegged off the 
said township for Schweizer on the 13th of June, 1889, had pulled 
his pegs out of the claims in dispute when he found that they 
belonged to the "Moonlight Syndicate," and that plaintiff had 
thereupon, on the 22nd of June, pegged the ground. With 
regard to the plea that plaintiff, by waiting for six years before he 
took steps against the Mining CommissiiDner, had lost his right to 
institute this action, it is not enough to constitute "estoppel." 
(Bigelow on Estoppel, p. 595, 5th ed.) Silence can only cause a 
right of action to be lost when it was the duty of the plaintiff to 
speak. In this case there was no such duty. 

Leonard (with him Curleiois and Dickson), for defendants : 
According to Bigelow (p. 586), a person who allows another to sell 
his land without speaking, under the mistaken belief that the 
purchaser is the owner, loses his right to cause the purchase to be 
cancelled. Smith's Leading Cases (vol. 2, p. 871, 7th ed.) confirms 
this view. " C'<«'. ad. vult. 

Fostea. 19th March, 1896. 

Ameshoff, J., gave the follovdng judgment : — 

This case rests on the claim that certain four claims, pegged 
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off by the plaintiff in June, 1889, belong to him and not to the 
Eand Exploring Syndicate, and that the fixst defendant, N.O., is 
consequently obliged (unless he is no longer able to do so, in which 
case damages are olaimed from him) to issue licences to the plaintifE 
for these claims, as the further issue of licences was at an arbitrary 
moment refused him, the plaintiff, and as the plaintiff had, by 
several times tendering these licences, preserved his rights. The 
first defendant, N.O., submits to the judgment of the Court. The 
second defendant, who has intervened, states that it was not the 
plaintiff, but a certain Gebbard, by virtue of whose pegging he 
disputes the plaintiff's claim, who pegged off the ground in 
question ; and, in case the proof of this position is not satisfactory, 
that the plaintiEE has forfeited his claim to the ground because he, 
while well aware that the ground was being dealt with, sat stiU, 
and must therefore be deemed to have had an animus reliqmndi. 
As this case is one of many brought with regard to the same 
ground, and as the judgment in this case will very likely be 
compared with others, I must at once remark that this case stands 
on its own merits and is not identical with the others. In the case 
Walker v. Leyds N.O. and the Rand Exploring Byndieale, the 
plaintiff's counsel admitted that if the defendant proved his second_^ 
plea he would be out of Court. This second plea was that the 
second defendant, when by reason of a certain suit {Curtis v. Van 
Biggelen) a doubt arose as to the validity of the rights of the Eand 
Exploring Syndicate, had protected its rights in another way by 
causing the ground to be pegged off anew by a certain Grey, acting 
under Surveyor Melville. This was done by the syndicate in order 
to secure itself, in order that if it should appear, by analogy to a 
possible judgment in Curtis v. Van Biggelen, that the Government 
had no right to give out stand townships, and that the title 
obtained from Schweizer was therefore valueless, it would then 
have a new title ; while this pegging by the syndicate would also 
be of service against possible claims based on the allegation that 
the Government had no right to convert a stand township into 
claims in the manner in which it has now done so. According to the 
judgment of the Court, the second defendant in that case succeeded 
in proving this plea. In the case of Judd v. Leyds N.O. the case 
for the plaintiff was abandoned after Schweizer had given evidence. 
But the plaintiff did not then know, what has now transpired, that 
Schweizer had made an affidavit diametrically contradictory to his 
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statement in open Court. It should also be remembered that the 1896 
Court granted absolution from the instance in that case. The Dotle 
case is, however, of value only in testing the evidence of Schweizer, ^■ 

as the case itself raised the question of the legality of Qey's N.b. aud 
pegging ; whereas Grey's pegging is of no moment in the decision explomno 
of the first point in the case now before the Court. On the first Stniiioate. 
point, which must now be decided — namely, did Doyle really peg Ameshoff, J. 
off open ground in 1889, in which case the refusal of the renewal of 
licences was unlawful — I am of opinion that Doyle must succeed. 
I shall not say that the evidence submitted by the plaintiff is in 
every respect absolutely tmstworthy, biit taken as a whole the 
evidence is acceptable, and we must not forget that it is not con- 
tradicted, except by Schweizer. I shall not say much about his 
evidence after what I have abeady remarked, but I agree with the 
contention of Mr. Coster, that if the Court accepts the most favour- 
able interpretation of this evidence, the Court cannot find other- 
wise than that Schweizer is very weak, and that consequently his 
evidence cannot be accepted in opposition to that of so many other 
witnesses. Therefore the decision given in the case of Judd, in 
which the Court based its judgment on the evidence of Schweizer, 
cannot be followed, even if each case had not to be decided on the 
value of its own evidence. Nor must it be forgotten that in the 
case now before the Court the plaintiff is entitled to the benefit of 
the doubt. The action now brought is one for the issue of licences ; 
licences were first issued and thereafter the issue was stopped. 
Therefore it lies on the first defendant, N.O., to show the legality 
of this refusal, and he has not succeeded in doing so ; nor has the 
second defendant, who is the real defendant in the case. If 
this is so, we have still to decide the second poiat, on which 
Mr. Leonard has based the chief defence. He contends that, even 
if the plaintiff succeeds on the first point, the Court cannot in self- 
respect give judgment for him, as the plaintiff never intended to 
peg off the ground as claims, and the circumstances in 1889 were 
very different from now. In the general circumstances the Court 
must infer that the plaintiff had an animus reliquendi. In my 
opinion this argument is not sound. It needs no demonstration 
that the evidence of Fitzpatrick is valueless when he speaks about 
deep levels, but his evidence is of importance when he states that 
the object of the pegging was "to sell." This was indeed the 
object. "When people heard of the negotiations of Schweizer with 
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regard to the giving out of a township, they thought of heing able 
to earn 60/. or 60/., or perhaps more, by pegging off claims next to 
Schweizer's ground, and then getting them included in the plan. 
"What happened then ? Schweizer wanted to sell his township, and 
placed a plan of sale before the public. Even at that stage a 
dispute arose. On the morning of the sale Schweizer withdrew 
the ground in question in order to avoid an interdict. The sale 
itself fell through, owing to want of interest on the part of the 
public. Schweizer then sat still, as did the plaintiff also. The 
plaintiff was benefited by the refusal of the Mining Commissioner, 
as it suited him in his small speculation, which now cost him 
nothing, while there was a chance that sooner or later the specula- 
tion might turn out well. This was practically the position of 
affairs when the deep level boom of 1892 arose. The valueless 
ground became of great value. Schweizer experienced the advantage 
of this sudden turn of affairs ; but why should not the plaiatiff also 
do so, for he had originally had the same intention as Schweizer ? 
Schweizer had originally wished to have the ground as stands, and 
so did the plaintiff. FUmer's statement to Eouliot — " they only 
wanted it as stands " — therefore proves nothing, as it also applies 
with equal force to Schweizer, from whom the second defendant 
obtained his right. In two ways only can an animus reliquendi be 
accepted : either it must be proved by an open act, or its pre- 
sence must be deducible from circumstances. I for my own 
part am of opinion that, when the law affords an opportunity to 
establish the existence of an animus reliquendi, the Court should 
never infer it from circumstances. And yet we are asked to do so. 
Sect. 25 of Law 9 of 1888 is imperative. It compels the Govern- 
ment to sell claims (in any way it pleases, it is true) when the 
licence paid therefor has lapsed without being renewed. We 
have now found as a fact that Doyle pegged off claims and had 
obtained licences for them on several occasions, and that the issue 
of the licences was stopped because, as the Mining Commissioner 
Eloff says, "he thought that the railway would come there." 
Doyle's further tender of licence money was, moreover, admitted by 
Mr. Leonard to be sufficient. And what is the Court now asked 
to do? That it shall without reasons or grounds absolve the 
Grovernment from the application of sect. 25, where it is provided 
that before the Government can deal with claims they must be 
abandoned. Therefore the Government should first have made 
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certain that the claims were abandoned; and therefore, as the 1896 

plaintiff had continued to make a good tender of the licence moneys, Dotle 

he should first have been called upon by the Grovernment. Then ^ !> 

it would have appeared whether he had an animus reliqiiendi. N.O. and 

Therefore the argument on the animus reliqiiendi of the plaintiff is explobim 

not well founded. It has also been argued that the plaintiff is Syndicate. 

estopped from maintaining his right because he sat still when it AmeshofB, J. 

was his duty to speak. Is this so, however? When Schweizer 

wished to sell the ground as a township, he was forced on the day 

of the sale to exclude the ground in question in order to avoid an 

interdict. "When the Government Commissioner was sent the 

plaintiff was represented. According to Mr. Leonard, the plaintiff 

ought to have spoken when the second defendant bought ; for it 

bought Schweizer's Township, clearly defined by beacons which 

include the ground to which the plaintiff lays claim. With respect 

to these beacons, the plaintiff remained quiet, and this helped to 

deceive the second defendant. Granted that the second defendant, 

assisted by competent advisers, was so innocent (and one must be 

very innocent to buy ground in this country according to beacons), 

then, in my opinion, it has itself to blame for its mistake. The 

plaintiff, however, is not responsible for what the so innocent 

second defendant wishes to do with a third party, Schweizer. 

" How could we," asks Mr. Leonard, " examine our titles better? " 

But is that the plaintiff's fault ? Is he the person responsible for 

the fact that the offices for the inspection of titles are not in proper 

order, as appears to be the case from what Mr. Leonard has said ? 

When the second defendant bought from Schweizer something 

which he did not possess, he surely is the person who is responsible. 

I shall not even mention the rule nisi, under which the plaintiff 

was compelled to come to Court. Taking a general view of the 

case, it must not be forgotten that this action was brought to 

compel the first defendant to issue licences. It is not now necessary 

to decide what these licences will entitle the plaintiff to if he is 

successful. I am therefore of opinion that the plaintiff must 

succeed, and that judgment must be given in terms of the claim 

with costs. 

JoRTSSEN, J., concurred, 

MoRiCE, J. {diss.) said : This is an action for an order that the 
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first defendant shall renew the licences for certain four claims on 
Turffontein, or otherwise shall pay the sum of 100,000/. as 
damages. The defence is that the four claims are included in a 
piece of ground known as Schweizer's Township, that this piece of 
ground was pegged off as claims by Schweizer before the plaintiif 
pegged them off, that thereafter the said Schweizer made an agree- 
ment with the Government by which he obtained the right to cause 
the ground to be surveyed, and to lay it out as a township, and 
that Schweizer ceded his rights to the Eand Exploring Syndicate 
(the second defendant). There is a further special plea that the 
plaintiff has abandoned his rights by failing to assert his claim to 
the claims since the 22nd of August, 1889. There is still another 
plea that the plaintiff is estopped from claiming the claims, as he 
was aware of the dealings with the piece of ground which includes 
the claims, but laid no protest thereto, and thus led the Eand 
Exploring Syndicate to believe that he laid no claim to the claims. 
The story of the witnesses for the plaintiff is, that on the 10th of 
June, 1889, Schweizer pegged off claims on Turffontein to the 
south of the Worcester, Ferreira, Wemmer Deep Level claims. 
Some of the last-mentioned claims appear at that time to have been 
held by the Moonlight Syndicate. Schweizer trespassed on the 
claims of the Moonlight Syndicate by his pegging of the 10th of 
June ; and this trespass was pointed out by one Potgieter, who was 
acting for the Moonlight Syndicate. On account of this, Schweizer 
caused his pegs to be pulled up, and he again pegged off on the 
13th of June. But Gebbard, who was acting for Schweizer, states 
that at this second pegging he left unpegged a triangular piece of 
ground at the south of the Moonlight Syndicate claims. He says 
that he did so because there was a furrow along the ground, and 
he thought that it was not open ground. On tho 22nd of June, 
1889, according to the plaintiff's evidence, he pegged off claims on 
this triangular piece of ground. He took out licences on the 
22nd of June, and renewed them on the 22nd of July. On the 
22nd of August, the Mining Commissioner refused to renew the 
licences, stating that the claims were not open ground. The plain- 
tiff on several occasions thereafter tendered the licence moneys, but 
took no legal steps because, as he says, he had no money. In 
1893 there was an inquiry held by the Government in order to 
consider the claims to the ground known as Schweizer's Township. 
The plaintiff was present at this inquiry, but with that exception 
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appears to have done nothing to protect his rights from 1889 until 
he was called upon by the Eand Exploring Syndicate to bring 
this action, or else to allow a decree of perpetuum silentium to be 
granted. The story of the plaintiff's witnesses is contradicted only 
by the evidence of Schweizer. But, even if the plaintiff's story is 
true, I am of opinion that the plaintiff cannot succeed. There is 
strong evidence to show that the plaintiff abandoned his right to 
the claims. It was not necessary, perhaps, for the plaintiff every 
month to tender the licence moneys for the claims. But, seeing 
that for five years he neither tendered licence moneys nor brought 
an action, there is a presumption that he intended to abandon the 
claims. No understanding with the Mining Commissioner, to the 
effect that although the licence moneys were not tendered the 
plaintiff should be regarded as persisting in his claim, has been 
proved. Moreover, we know that the claims w6re " deep level " 
claims, and that thousands of such claims were abandoned in the 
bad times after April, 1889. We have also the evidence of 
Bouliot, who swears that the plaintiff's agent told him, when he 
asked him why the plaintiff waited so long, that he did not attach 
much value to the claims, and intended to buy them in as stands, 
but that when they were not sold as stands, he did not worry 
about them. It must also be borne in mind that third parties 
have been injured by the plaintiff's failure to maintain his rights. 
The ground known as Schweizer's Township, on which the plaintiff's 
claims were situated, had passed through several hands before the 
plaintiff brought his action. The defendant, the Eand Exploring 
Syndicate, bought the ground in 1889, and heard nothing of this 
claim unto, about 1893. To sum up the case, my opinion is this : 
When a person, who lays claim to claims, for a long period of years 
neither tenders licence moneys nor takes legal steps, and when 
third parties are thereby prejudiced, the presumption is that such 
person has abandoned his right to the claims. This presumption 
exists in this case and has not been rebutted. I am therefore of 
opinion that judgment must be in favour of defendants with costs. 
Judgment was given in favour of the plaintiff with costs. 
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Attorney for plaintiff : J. Berrange. 
Attorney for defendant : A. B. Tancred. 
Attorney for Dr. Leyds N.O. : C. UecJcermann, Sen. 
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JOEDAAN V. THE STATE. 



CONTEAVENTION OF LAW 4, 1884, SECT. 2— JUEISDIOTION 
OE THE LANDDE08T. 

At the trial of the accused {now appellant) in a Landdrost's Court for contra- 
vention of sect. 2 of Law 4, 1884, in that he, in contravention of that section, 
had sold cartridges and powder to certain persons, exception was taken to 
the indictment that the Landdrost had no jurisdiction to adjudicate on the case, 
as the nature of the crime, in view of the severity of the maximum punish- 
ment to which the guilty party is subject by that law, showed that the 
jurisdiction of the Landdrost was excluded. The Landdrost dismissed the 
exception. An appeal was noted against his decision. Held, hy the High 
Court, that the Landdrost had jurisdiction. The appeal was dismissed. 

This was an appeal from a judgment delivered by the Landdrost 
of Liohtenburg. The accused, now appellant, was charged in the 
Court below with contravention of sect. 2 of Law 4, 1884. At the 
trial in the Court below exception was taken to the indictment, 
that the crime therein set forth with which the accused was charged 
was not within the Landdrost's jurisdiction. 

The Landdrost dismissed the exception, and proceeded with the 
hearing of the case. 

The accused was found guilty, and was sentenced to a fine of 15/. 
or one month's imprisonment. An appeal was lodged against this 
sentence. 



Cloete, for appellant, contended that the Landdrost had no juris- 
diction under Law 4, 1884, as a Landdrost had no power to impose 
the severe penalty provided by that law. If the Landdrost had 
jurisdiction he would have the power to sentence a person to 
fifteen years' imprisonment, as would appear from sect. 7 of the 
Law. This could never have been the intention of the Legislature. 
He quoted the case of CeUiers v. The Queen (Kotz^, 77 — 81, 
p. 237 et seq.) in support of his contention. 

Kraiise, for the State, argued that the Landdrost had jurisdiction, 

and based his contention on sects. 8 and 9 of the Law. 

Cur. ad. mlt. 
Postea. 1st June. 

MoRicE, J., gave judgment as follows: This appeal fi-om the 
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Landdrost of Lichtenburg was heard before Judge Jorissen and 1896 

myseK on the 4th of February last. Jordaan, now appellant, joEDAiti 

was charged with contravention of sect. 2 of Law 4 of 1884,- in _, ^■ 

° • . • ^^^ State. 
that he had sold cartridges and powder to certain persons without 

being entitled to do so. The Landdrost found Jordaan guilty, and °""^' " 
sentenced him to a fine of 15/. or imprisonment for one month. 
An appeal was lodged against this sentence. The ground on 
which the appeal was chiefly based was that, under sect. 7 of Law 4, 
1884, the penalty for contravention of the Law is a fine of not less 
than 10/. and not exceeding 1,000/., or imprisonment with or 
without hard labour for a period of not less than one month and 
not more than fifteen years; and that consequently cases under 
this Law could not be brought before the Courts of Landdrost, as 
no one could be sentenced by these Courts, except in a case of 
cattle theft, to imprisonment for more than six months and to a 
fine of more than 251. This point was taken in the form of an 
exception in the Court below, but was dismissed. The learned 
counsel for the appellant referred to the reasoning of Judge Kotze 
in the case Celliers v. The Queen (Kotz^ 77 — 81, p. 237), in which 
he held that the Landdrost had the power to hear only cases of the 
nature of lesser crimes. In that case Judge Kotze quoted sect. 163 
of the Grondwet, in which it is provided that the Courts of Land- 
drost shall have jurisdiction in " cases of contravention, breaches of 
the peace, &c., for which no higher penalties are provided than 
three months' imprisonment, with or without a money fine to the 
amount of 100 rixdoUars." He quoted also sects. 2 and 3 of 
Law 5, 1864, that the Courts of Landdi'ost and of Landdrost and 
Heemraden (now abolished) shall have jurisdiction in cases of " all 
crimes against the laws of the Republic, and not punishable with 
death, banishment, or transportation or subject to severer penal- 
ties," but that the Landdrost shall have no power to impose a 
longer term of imprisonment than six months. Judge Kotze was 
of opinion that these sections must be taken in connection with 
sect. 163 of the Grondwet, by which the jurisdiction of the Land- 
drost was limited to smaller crimes, such as "misdemeanours, 
breaches of the peace, &c.," and that Law 5, 1864, merely gave 
the power to impose a heavier penalty. In support of this he 
quoted Law 1, 1874, sect. 1 of the Second Part, where it is provided 
that " The Courts of Landdrost, or of Landdrost and Heemraden, 
have jurisdiction in criminal cases under the provisions of the 
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Gb-ondwet and the Ordinance regulating Criminal Procedure." I 
am not quite prepared to agree with this reasoning. I think that 
sects. 2 and 3 of Law 5, 1864 (The Criminal Procedure), have 
repealed sect. 163 of the Grondwet, and that by Law 5, 1864, the 
Landdrost has jurisdiction in cases of all crimes not punishable by- 
death, banishment, or transportation or heavier penalties, but that 
the power of the Landdrost to impose penalties is limited. This 
appears to be the view taken in the Cape Colony in similar cases 
{vide the judgment of Chief Justice de Wet in the case of Celliers 
V. The Queen, cited above). But, even admitting that the judgment 
of Judge Kotz^ was a correct exposition of the laws, as they then, 
were, the position is not now the same as at that time. In the 
amended Grondwet of 1889, which has been approved by Yolksraad 
Eesolutions, the old sect. 163 does not appear. There is no provi- 
sion in the amended Grondwet with respect to the jurisdiction of 
the Courts of Landdrost in criminal cases. Therefore there 
remains only the provision of sects. 2 and 3 of Law 5, 1864, by 
which they have jurisdiction in case of all crimes not punishable 
with death, banishment, &c., but with a limited power of imposing 
penalties. On this ground I am of opinion that the Landdrost 
had jurisdiction in the case now before us, although the contra- 
vention was subject to a maximum punishment of fifteen years. I 
am also of opinion that the Legislature contemplated the fact that 
contraventions of the Law 4, 1884, could be tried beifore a Court 
of Landdrost when it passed sect. 9. That section is as follows : 
" On each contravention of this Law a preliminary examination shall 
be held, and the papers sent to the State Attorney, in order that 
he may decide before which Court the case shall be tried or other- 
wise." As the appellant has not succeeded in his contention that 
the Landdrost had no jurisdiction, and as there are no other 
sufiioient grounds for appeal, my judgment is that the appeal shall 
be dismissed, but there is no order as to costs. 



JoEissEN, J., concurred. 



Attorneys for appellant : Booth and Weasels. 
Attorney for tte State ; 0. Ueckermann, Sen, 
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GOLD LAW, 1892, SECTIONS 61 (b) (c) AND 62— LAPSED CLAIMS— 
WOETHLESS POWEES OF ATTOENEY— WHEN ? 

D. bought certain claims which had lapsed to the Government, and tooh out 
prospecting licences under which to peg the claims. Under these licences he 
pegged, not the claims hought hy him, hut others. He remained in possession 
of these last-mentioned claims for several months, and regularly paid the 
licence moneys due upon them ; hut no powers of attorney for these claims 
were ever filed hy him at the office of the Mining Commissioner, either 
within the thirty days provided hy sect. 61 (6) of the Gold Law or after, as 
he was under the impression that the powers fled by the former oivner of 
the claims, which had been bought by him, would avail as powers for the 
claims which were actually pegged by him. After he had been in possession 
of the last-mentioned claims for six months he sold them to V. D., who 
afterwards sold the same claims to the first defendants. Some days after 
this sale of the claims to the first defendants the plaintiff pegged them as 
open ground, after being properly provided with prospecting licences. 

The Court allotted to the plaintiff so many of the claims claimed hy him 
as the parties had, at the time of the trial, agreed to bring in issue, as the 
Court was of opinion that the powers of attorney on luhich the defendants, 
as the successors in title of D., founded their rights to the claims had become 
worthless when the claims for which they had been filed had lapsed to the 
Government under sect. 61 (i), in accordance with the principle laid down in 
sect. 62 of the Gold Laiu : that a power of attorney can only be used once. 
This being so, the ground in issue was open ground lohen the plaintiff 
pegged it. 

This was an action for a declaration of rights in favour of the 
plaintiff on certain 42^ claims situated on the farm Rietfontein 
portion of the Bokshurg Goldfields. The following allegations 
were set forth in the summons : — On the 20th July, 1895, after 
having complied with all the requirements of sect. 61 (c) of the 
Gold Law of 1892, the plaintiff pegged 42^ claims on the pro- 
claimed farm Rietfontein, forming portion of the Bokshurg Gold- 
fields. The firm Barnato Bros, claimed title to the claims duly 
pegged by the plaintiff in accordance with the law by virtue of a 
previous pegging of the same claims by a certain C. F. Duncker. 
The pegging of the claims by Duncker was invalid, being in 
conflict with sect. 61 (c) of the Gold Law of 1892. The ground 
o.iii D 



1896 

12 June. 

1 3 June. 
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1896 -was open ground when the plaintiff pegged it. Although the 

Und^^ood plaintiff had complied with all the provisions of the Gold Law the 

^ '"• Mining" Commissioner refused to renew his licences. The plaintiff 

JjATJNATO 

Beos. and prayed that he should he declared entitled to the claims mentioned 
CiSv^sKNEB ill tJie summons, and that the Mining Commissioner should he 
03? BoKSBTjEo. ordered to renew his licences. 

The first defendants denied the plaintiff's allegations as set 
forth in the summons, but admitted that the plaintiff had pegged 
the claims in dispiite on the 20th July, 1895. The second 
defendant, in answer to the summons, stated that he refused to 
renew the plaintiff's licences by virtue of sect. 87 of the Gold Law 
of 1895, as he was of opinion that Bamato Bros, were in 
indisputable possession of the claims. 

The following facts appeared from the evidence : — In November, 

1892, the plaintiff gave to a certain C. F. Duncker 50 powers of 
attorney under which to go and peg claims on the farm Riet- 
fontein aforesaid, upon the understanding that he should have an 
interest in the claims pegged by Duncker. Duncker bought 50 
claims on Rietfontein which had lapsed to the Government, and 
which had formerly been in possession of a certain Dodds, who, in 
accordance with the law, had deposited powers of attorney for the 
claims at the office of the Mining Commissioner. The claim 
inspector of the Boksburg Goldfields went with Duncker to that 
portion of the farm where the bought claims were situated and 
pointed them out to him, at the same time informing him that he 
was not bound to peg the claims which had been bought by him, but 
that he was at liberty to peg any open ground on the proclaimed 
area. He also told Duncker that it was not necessary for him to 
hand in new powers of attorney for any claims which he might 
peg, as the powers of attorney filed by Dodds were sufficient for the 
bought claims. Duncker thereupon pegged 50 claims, numbered, 
according to the diagram, 313 to 362 and 638, under the same 
number of prospecting licences, but they were not the same claims 
which he had bought. He did not hand in any new powers of 
attorney for the claims pegged by him on open ground, although 
he renewed his licences from month to month. On the 20th May, 

1893, he sold these claims to S. H. van Diggelen, who sold them, 
among others, to Barnato Bros, on the 15th July, 1895. On the 
20th July, 1895, the plaintiff pegged 50 claims on Eietfontein, 
among which some of the claims numbered 313 to 362 were 
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included. The plaintiff prayed that the Court should declare him 1895 

entitled to the said 50 claims pegged by him under the licences. Underwood 

At the hearing of the action Advocate Wessels informed the „ '• 
_, ° . . Babnato 

Court that the parties had agreed that the plaintiff should abandon Beos. and 
a portion of his claim, in so far as certain claims were concerned commissioner 
which Duncker had no right to peg. op Boksbtoo. 

Wessels (with him Muller), for plaintiff : In order to obtain a right 
to a claim three things are required, namely : 1. The obtaining of a 
licence ; 2. The depositing of a power of attorney at the office of 
the Mining Commissioner ; 3. The actual possession of the claim. 
Duncker had not complied with these requirements, as he had 
never filed any power of attorney for the claims pegged by him. 
Certain claims, of which Dodds had been the former owner, had 
lapsed to the Government by virtue of sect. 61 (b) of the Gold 
Law. Duncker bought a specific piece of ground, the ownership 
of which was in the Government, and he obtained licences for that 
piece of ground. As he had not filed powers of attorney at the 
office of the Mining Commissioner, he could not possibly obtain 
any right to the claims pegged by him. A power of attorney can 
only be used once. (Sect. 62 of the Gold Law.) Duncker could 
not avail himself of the powers of attorney filed by Dodds, as they 
were at that time extinguished, and were of no further effect. 
Nor had he filed the powers, handed to him by the plaintiff, at 
the office of the Mining Commissioner. Neither the Government, 
nor Duncker, nor Van Diggelen, could transfer the powers of 
attorney in favom' of Dodds to Barnato Bros. The ground there- 
fore remained open ground until it was pegged by the plaintiff on 
the 20th July. He was entitled to a renewel of his licences. 

Esselen (with him Barber), for the first defendants : Duncker has 
complied with all the requirements of the Gold Law. He pegged 
the ground in dispute under licences issued to him in November, 
1892. They were ordinary prospecting licences, by virtue of 
which he had the right to peg any piece of open ground. His 
right was not limited to the pegging of the claims bought by him. 
It was not necessary to file new powers of attorney at the office of 
the Mining Commissioner for these claims. Private ownership of 
the claims had already been obtained by virtue of the powers of 
attorney filed by Dodds. The fact that Duncker did not file the 

1)2 
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1896 powers of attorney, wHcli he had obtained from Underwood at the 
UirowooD office of the Mining Commissioner, can never cause his right to the 
"• claims pegged by him to lapse. These powers of attorney were in 

Eeos. akd his possession at the time of his pegging. He did not file the 
Co™'^™c^EE PO'^ers of attorney, because the claim inspector had told him that 
OF BoKSETTEa. it was not necessary to do so. The filing of the powers would have 
been a mere formality. Sect. 87 of the Gold Law applies only to 
diggers and not to prospecting claims. The non-compliance with 
the provisions contained in sect. 87 does not deprive the digger of 
his right to peg new claims. A special penalty is provided for 
such non-compliance. There is nothing in the Gold Law which 
prevents a person, who has pegged claims in his own name accord- 
ing to law, from abandoning them and pegging other claims under 
the same powers of attorney. As far as the equities of the case 
are concerned, they certainly are on the side of Barnato Bros. 

Lohman, for the Mining Commissioner, intimated that the Mining 
Commissioner did not desire to offer any defence, as he was no 
party to the issue between Underwood and Barnato Bros. He 
had acted in accordance with his duty, and would submit himself 
to the judgment of the Court. 

KoTZE, C. J., after having reviewed the facts, said : — 
The facts are plain. The question for decision is, whether or 
not Barnato Bros, have obtained a' lawful title to the claims in 
dispute. The validity of their title depends on that of Duncker. 
What was the nature of Duncker's title ? He bought certain 
specific claims, which were not open ground, but which had pre- 
viously been pegged by a certain Dodds, and had subsequently 
lapsed to the Government under sect. 61 (b) of the Gold Law, of 
1892. He obtained prospecting licences for the claims bought by 
him. He pegged other claims under those licences. After he 
had pegged, Dodds duly filed, at the ofiice of the Mining Com- 
missioner, powers of attorney according to law, and, as long as he 
regularly paid his licence moneys, those powers of attorney re- 
mained of force; but as soon as the claims bad lapsed to the Govern- 
ment, the powers of attorney ceased to be of any further force. 
They were extinguished, and no longer existed. Sect. 62 of the 
Gold Law provides that the same power can only be used once. 
How, then, can it be contended that these void powers must be 
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regarded as giving Duncker the right to peg claims difierent from 1896 
those for which the powers had been filed at the office of the Unbebvood 
Mining Commissioner ? There have heen circumstances in which ,, "• 
the Court has given a wide interpretation to one or other provision Beos. and 
of the Gold Law, on the ground that the claim has been founded comnasioNEB 
on a mere informality in the title of the defendant — for instance, °^ Boksbueo. 
in the case of Rothicell v. Rietfontein G. M. Co., decided on the Kotze C.J. 

22nd July, 1893, where there existed a mere informality in the 

mynpachtbrief issued to the company by the Grovernment, which 
had been remedied long before the plaintiff unlawfully pegged the 
mynpacht of the company. So also ^in the case of the Wit- 
watersrand G. M. Co. v. Young, decided on the 12th January, 
1893, where the plaintiff pegged certain ground lying just outside 
the boundary of the ground of the company, which the company 
had, with the knowledge of the Government, for some time occu- 
pied as stands. In that case the Court found that, although no 
written application had been made by the company to the Govern- 
ment for leave to use the ground in question as stands, yet the fact 
that the company had remained in possession of the ground, as 
stands, with the tacit consent of the Government, was a sufficient 
reason for the Court to regard the ground as stands, and, as such, 
not open for pegging. The present case is not on all fours with 
the cases quoted. So far as the title of Barnato Bros, in respect 
to the claims in dispute is concerned, the requirements which esta- 
blish a valid title under the Gold Law do not exist. The plaintitE 
is entitled to the claims which are in issue under the agreement 
between the parties, with costs. 

Ameshoff and Geegoeowski, JJ., concurred. 

Attorneys for tlie plaintiff : Booth and Wessels. 
Attorney for first defendants : J. G. Haarhoff. 
Attorney for the second defendant : C. TJechermann, Sen. 
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LOVEDAT ». LOMBAAED. 



1896 



23 June. 

24 June. 



SLANDBE— MEMBER OF THE VOLKSEAAD— PEIYILEGE— 
STANDING OEDEES, SECT. 86. 

A memher of the Volksraad is not absolutely privileged, where it appears that he 
has used slanderous expressions, concerning a fellow -memher, at a meeting 
of his constituents convened in accordance with sect. 86 of the Standing 
Orders of the Volksraad. 

A slander of the defendant, uttered ly plaintiff on a previous occasion, 
cannot he pleaded as a defence hy the defendant. It can, however, he taken 
into consideration in assessing the damages, provided that the previous 
slander is related to the slander of which the plaintiff complains. 

The summons contained the following allegations: 1. That 
plaintifi was a memher of the First Yolksraad, as was also the 
defendant. 2. That on or about the 27th November, 1894, a 
puhlio meeting was held at Bethel, in the district of Standerton, 
hy Johannes Petrus Legrange Lombaard, at that time representing 
the district of Standerton in the First Volksraad, in order to meet 
his constituents for the purpose of giving to the public of Stan- 
derton a report of the proceedings of the First Volksraad. 

3. During the said public meeting and in the presence of several 
persons, and especially in the presence of Christiaan Grerhardus 
Jouhert and Thomas Jarvie Fourie, the defendant, in his address, 
spoke of the plaintiff, and called him " a low and cowardly liar." 

4. That the defendant by the said words meant that the plaintiff 
was a liar and a man of bad character, and that he was not fit to 
sit in the Volksraad as a member. 5. That the. said words are 
false and slanderous, and were spoken by the defendant with 
malice, in order to injure the plaintiff in his good name and fame, 
and to cause him to appear, in the eyes of the public, as unworthy 
to take his seat as a member of the First Volksraad. 6. That in 
the month of November, 1894, the exact date being unknown to 
the plaintiff, a public meeting was held on the farm Kromdraai, 
belonging to Mr. F. "Wessels, in the ward Wakkerstroom, district 
Standerton, by Johannes Petrus Legrange Lombaard, at that 
time representing the district of Standerton, for the purpose of 
meeting his constituents, and of giving to the public of Standerton 
a report of the proceedings of the First Volksraad. 7. During 
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the said public meeting, in the presence of several persons, and 1896 
especially in the presence of Jan van Wyk and Pieter Arnold Lovedat 
Greldenhuis, the defendant in his address said of the plaintiff, ■, "• 

" Loveday is a liar, and has been forced to admit this in the 

Volksraad." 8. That by the said words the defendant meant that 
the plaintiff is a liar and a man of bad character, and that he is 
not fit to sit as a member of the Volksraad. 9. That the said 
words are false and slanderous, and were spoken by the defendant 
with malice, in order to injure the plaintiff in his good name and 
fame, and to make him appear in the eyes of the public as 
unworthy to take his seat as a member of the First Volksraad. 
10. By the said slanderous and malicious words the plaintiff has 
suffered damage to the amount of 10,000/. sterling. Wherefore 
plaintiff prays for judgment in his favour for 10,000/. and 
costs. 

The defendant, after having admitted paragraphs 1, 2 and 6 of 
the summons, and having denied paragraphs 3, 4, 6, 7, 9, 10, 
alleged in his special plea : that even if the expressions mentioned 
in paragraphs 3 and 7 of the summons were uttered by the 
defendant in respect of the plaintiff — which he denies — the same 
were used without malice, at meetings held by him, as required by 
law, with the burghers of the district of Standerton, and therefore 
were privileged communications. Wherefore, the defendant prays 
that the plaintiff's claim may be dismissed with costs. 

The plaintiff's replication was general. 

After the pleadings were read, evidence was led which showed 
that the defendant had, on two occasions, spoken slanderous words 
in public of the defendant, but under provocation. 

The circumstances of the case appear fully from the judgment 
of the Court and the foregoing pleadings. 

Wessek (with him Esselen), for plaintiff : Where the evidence of 
the one party in an action is in conflict with that of the other, the 
Court must decide from the probable history of the case, as it 
appears from the evidence, which party is speaking the truth. 
This principle was laid down in the case of Van Zijl v. Conradie, 
decided by the Court on the 12th December, 1892. The defendant 
admits that he used slanderous words concerning the plaintiff, but 
he denies that they were the words set forth in the summons. 
They were, says he, of a less slanderous nature. 
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189S [The Chief Justice : Is this not a case of absolute privilege, 

LoTODAT seeing that the defendant was obliged under the law to hold these 
meetings ?] 



V. 
LiOXBAAED. 



Wessels, after having quoted sect. 86 of the Standing Orders of 
the Volksraad, argued that the section did not afford a member of 
the YoUssraad absolute privilege. He is obliged to give a report 
to his constituents of what has taken place in the Volksraad at the 
latest session of the Eaad, and, in doing so, he may be regarded as 
being privileged, if he merely recites what has taken place in the 
Eaad, but he cannot go beyond his duty, so as to say of another 
member of the Eaad that he is a low and cowardly liar. In such 
a case there can be no privilege, either absolute or qualified. The 
good name of Mr. Loveday as a politician has, in the opinion- of 
his feUow-burghers, been injured by the slander. lie desires no 
exemplary damages, but merely wishes to clear his character from 
the slander. 

Dickson, for the defendant : The words uttered at Kromdraai 
and Bethel by defendant concerning Loveday are privileged under 
sect. 86 of the Standing Orders of the Volksraad. Where privilege 
has been established, the plaintiff must prove animus injuriandi on 
the part of the defendant, which in the present case has not been 
done. What is said by a member of the Volksraad, in the execu- 
tion of his duty as a member of the Volksraad, is privileged. As 
the defendant was bound by law as a member of the Volksraad to ■ 
hold meetings of his constituents such as were held at Kromdraai 
and Bethel, anything which he said at such meetings to his con- 
stituents was privileged. In the case of Delia v. Neethling (Buoh. 
'74, p. 129) the Court decided that a member of a liquor commis- 
sion has a qualified privilege, but gave judgment against the 
defendant on the ground that there was mala fides on his part. 
Lombaard uttered the words complained of in anger, after provoking 
questions had been put to him by persons who were his poHtical 
opponents. From the words .themselves no malice can be inferred. 
As the evidence is conflicting as to the exact words used by 
Lombaard, and the plaintiif's witnesses are Lombaard's political 
opponents, the Court will accept their evidence vdth very great 
caution. Mr. Loveday has suffered no damage as a politician in 
consequence of the words. 
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Dickson cited, on the doctrine of privilege, Voet, 47. 10, 20 ; 1896 
and Folkard on Slander, 4th ed. p. 614. Lotoday 



Wessels replied. 

Cur. ad. mtlt. 

Posted. 29th June. 

KoTZE, 0. J., delivered the following judgment : — 

In this action Mr. Loveday, a memher of the First Yolksraad, 
sues Mr. Lombaard for damages by reason of slanderous words 
used of the plaintiff by the defendant. The plaintiff complains 
that the defendant, in the month of November, 1894, at Bethel and 
Kromdraai, in the district of Standerton, and in presence of several 
persons, called him " a low and cowardly liar." The defendant, 
who was at that time also a member of the First Volksraad, denies 
in his plea that the words of which the plaintiff complains v.'ere 
spoken under the cii'cumstances stated in the summons, and says 
that the occasion on which he spoke of the plaintiff was privileged, 
and that therefore the claim should be dismissed. The first 
question that arises is, Has the defendant uttered slanderous words 
with regard to the plaintiff ? It appears from the evidence that, 
as prescribed in the Rules of Order, Mr. Lombaard, as a member of 
the First Yolksraad for the district of Standerton, held meetings, 
both at Bethel and Kromdraai, in November, 1894, in order to 
make known to the burghers the laws and resolutions of the 
preceding session of the Volksraad. It is customary at such 
meetings for burghers to question the Volksraad member with 
regard to all matters connected with the general interests of the 
country. After Mr. Lombaard had explained and discussed at the 
meetings held at Bethel and Kromdraai the laws and resolutions 
as aforesaid, several questions were put to him. The evidence as 
to what transpired in connection with the putting and answering 
of these questions is somewhat conflicting, but, after having fully 
considered the different statements, it appears to me that on both 
occasions questions were put to Mr. Lombaard with regard to the 
public debt of the country and the cost of the construction of the 
railway from the Portuguese border to Pretoria. In this connection 
the name of Mr. Loveday, who had written on the subject, was 
brought forward. 

The questions were put chiefly by political opponents of Mr. 
Lombaard, and with the object of making it appear that Mr. 



LoMBAiBD. 



42 OFFICIAL EEPORTS OF THE HIGH COUET 

1896 Lombaard, according to the opinion of his questioners, had foriaed 

LaraDAY an incorrect, and Mr. Loveday a correct, estimate of the debt of 

^ "■ the country and the cost of the construction of the railway. It 

LOMBAAED. '' . ■i-m--riiT- 

also appeared that some time previously Mr. Loveday had written 

Kotze, O.J. ^^^ published in the newspapers a letter in which he stated that 
he had been informed that there were members of the Yoltsraad 
who denied the existence of a public debt ; and had given it as 
his opinion that those who made such a statement were either fools 
or dishonest persons. The First Yolksraad was naturally indig- 
nant and felt itself insulted, and a resolution was passed by that 
honourable body by which Mr. Loveday was suspended from the 
sittings of the Eaad for one day. In advocating the taking of 
stronger measures against Mr. Loveday because of his having 
written the letter, Mr. Lombaard, who evidently belongs to the 
opposite party to Mr. Loveday, took an active part. He was 
under the impression that a gross insult had been offered him and 
the other members of the Volksraad. The meeting was just about 
to close when questions were put to him by his political opponents 
with regard to the debt of the Republic and the cost of the con- 
struction of the railway ; the figures as given by Mr. Loveday 
were flung at him, and he was asked pointedly what the discussion 
in the Volksraad on Loveday's letter had cost the Treasury. The 
question was put in a somewhat jeering manner, which was calcu- 
lated to provoke and excite the anger of Mr. Lombaard. He was 
assured by his questioners that Mr. Loveday still adhered to his 
statement, and that they believed what Mr. Loveday had said 
about the National Debt. Thereupon Mr. Lombaard became 
heated, and answered that Mr. Loveday was a low and cowardly 
liar. This was reported to Mr. Loveday some time after, and he 
felt bound to institute an action to clear his name and reputation 
from the stigma cast on it by Mr. Lombaard. I am satisfied that 
this is a correct view of what took place at Bethel and Kromdraai. 
There can be no doubt that the words used by Mr. Lombaard of 
Mr. Loveday are libellous; and where that is the case, the intention 
to injure — animus injuriandi — is naturally present. But it is now 
said, on behalf of the defendant, that the words used by him are 
absolutely privileged, i.e., that they were spoken on an occasion 
which in any circumstances entirely protects Mr. Lombaard fi'om 
legal proceedings. It is true that the law does, in certain cases, 
recognise an absolute privilege, e.g., a Yolksraad member cannot be 
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called to account in any Court for any expression of opinion in the 1896 
Volksraad, however injurious it may be to the feelings of others. Loteday 
This protection given by the law to a member of the Yolksraad j. "■ 
rests on good grounds. Where a member feels himself called — — 
upon to speak in the Yolksraad of the conduct of others, and ' 

considers it his duty boldly to express his opinion, he has the 
fullest right to do so. The public interest justifies this principle, 
and the law protects a Volksraad member in this respect to the 
fullest extent. A Judge, in the exercise of his duties on the bench, 
possesses the same privilege. But public meetings held by Yolks- 
raad members, even though they are prescribed by the law, stand 
on another footing. They may, indeed, be regarded as privileged 
occasions, not absolute, but qualified. In the first instance, a 
Yolksraad member, as already observed, is never liable ; in the last 
iustance he may be liable. Let me make this clear. Words 
which are primd facie slanderous may be uttered under circum- 
stances which rebut the existence of malice, or the intention to 
slander — animus injuriandi — which would otherwise be inferred " 
from the use of the words, e.g., in a case where a master, being 
questioned by a third person about a late servant, gives him a bad 
character. A privileged occasion in this sense, however, affords 
only a qualified or conditional defence, and the privilege fails 
when the existence of actual malice, or an intention to injure, is 
present. Even if the words were used on a privileged occasion, 
that is not in itself sufficient. We must examine the circum- 
stances disclosed by the evidence in order to discover whether 
the defendant has not abused the privileged occasion, and gone 
beyond the limit which the occasion and the circumstances under 
which the words were used fairly justify, for the privilege cannot 
extend beyond this limit. Therefore, where opinions are expressed 
in unnecessary, extravagant, insulting or injuring language, and 
there are circumstances from which the presence of malice, or an 
intention to injure, can be reasonably inferred, the speaker must 
be regarded as having exceeded the privilege and as having been 
guilty of slander. (Of. Yoet, 47. 10, 8; in fine, n. 9, pr. 20 ; Cooke 
V. Wildes, 1 Jur. N. S. 610 ; Senior v. Medland, 4 Jur. N. S. 1039; 
Fryar v. Kinnersley, 10 Jur. IST. S. 441.) Now the defendant not 
only called the plaintiff a liar, but he added the words " low " and 
" cowardly," and that is indeed evidence of malice. I must 
therefore come to the conclusion that the defendant exceeded the 
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1896 limits of qualified privilege. The persons in whose presence these 

LoTEDAT statements regarding Mr. Loveday were made repeated them, and 

so it happened that the plaintiff afterwards heard of them. He 

was naturally placed in a difficult position in consequence thereof. 

Kotze, C.J. jf jjg remained silent, the public would have concluded that what 

had been said of him was the truth. He therefore instituted this 

action, and as the words uttered concerning him are slanderous, 

and I have come to the conclusion that the limits of the privileged 

occasion have been exceeded, the plaintiff is entitled to damages. 

With regard to the measure of damages, this is not a case where 

substantial damages ought to be awarded, for several reasons. 

Mr. Lombaard was not the person who introduced the discussion 

about Mr. Loveday. He was questioned by his political opponents 

about Mr. Loveday, and was reminded by them of the previous 

letter of Mr. Loveday against certain unnamed members of the 

Eaad, the tone and contents of which Mr. Lombaard regarded as 

an insult to himself, and therefore had reason to be annoyed about 

it. It is true that the defendant cannot plead, as a set-off, an 

earlier libel on him by the plaintiff ; still, this is a circumstance 

that may be taken into consideration in determining the damages. 

A plaintiff cannot complain of this. One is entitled to take into 

account whether a plaintiff has himself shown respect for the 

feelings of others, especially those of the defendant. This is, 

however, subject to the qualification that v^hat has been said or 

written on a former occasion of the defendant by the plaintifE 

must be connected with the libel of which the plaintiff complains. 

It has appeared that Mr. Lombaard uttered the slanderous words 

after the earlier letter of Mr. Loveday was brought into discussion 

by the questioners of Mr. Lombaard, who, as political opponents, 

reminded him of it in a jeering manner, and told him that they 

believed the statements contained in that letter. These reasons 

have led me to the conclusion that substantial damages should not 

be awarded, and that a small amount, namely, 51., will be sufficient. 

I had some doubt about granting costs to the plaintiff, but, after 

reconsidering the matter, I see no reason to depart from the 

accepted rule that the plaintiff who succeeds must be awarded 

costs. The Court cannot act in an arbitrary manner in this respect. 

Not only was it difficult for the plaintiff to remain silent when he 

was informed by others that slanderous words had been uttered 

concerning him, but Mr. Lombaard did not withdraw the words used 
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by him against the plaintiff. It is my opinion, therefore, that the 1896 
judgment should be in favour of the plaintiff for bl., with costs. Lotedat 

V. 
LOMBAAED. 

Ameshoff, J . : This is an action brought by the plaintiff against - — ■ 
the defendant for damages. The damages are alleged to have ^^ ° ' ' 
been suffered in consequence of certain malicious expressions 
uttered by the defendant on the occasion of certain two meetings, 
one at Kromdraai in November, 1894, and one at Bethel on the 
24th November, 1894. These meetings were held by the defendant 
in his capacity as the representative in the First Volksraad of the 
district of Standerton ; and it is alleged that the defendant did, at 
Kromdraai, in the presence of Jan van Wyk and Petrus Arnoldus 
G-eldenhuis, and at Bethel, in the presence of Christiaan Johannes 
Joubert and Thomas Jarvio Fourie, when speaking of the plaintiff, 
maliciously say of him, in the course of his speech, that he (the 
plaintiff) was a " low and cowardly liar." From the evidence of 
the defendant, it appears that the plaintiff, in an issue of a certain 
newspaper called " Land en Yolk," wrote a certain open letter, the 
concluding words of which were as follows : "I challenge the 
members of the Volksraad and the high-placed Government 
officials, who continually mislead the people by representing in a 
false light the tmie financial state of the Republic, to dispute any 
of my figures or statements." It appears, further, that the plaintiff 
was called to account by the Volksraad on this letter and these 
words, and that body, acting on the advice of the State Attorney, 
punished the plaintiff for the use of these words by suspending 
him for a day. I have reviewed the evidence of the defendant 
merely to make it appear clear what the defence of the defendant 
is. His defence is, that he denies having uttered the words as set 
forth, and, in case the Court shall find that he did utter the words, 
that he is privileged, as he uttered the words in his capacity as a 
member of the Volksraad, at meetings which he was obliged by 
law to hold. I wiU not deal with the question whether, in these 
circumstances, it was wise for the plaintiff to bring his action. 
The Court is open to every person, and it is not the duty of the 
Court to decide whether an action is well or ill advised, but 
whether or not there are any grounds of action. I cannot, how- 
ever, deny that a public aspect might have been given to this 
action if the defendant relied on the finding of the First Volksraad, 
the justice of which was denied by the plaintiff in his evidence. 
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By neglecting to do so the defendant may possibly have weakened 
his defence, hut if he did so designedly he has certaialy done a 
patriotic act. In forming my judgment of the case, I have not 
taken these considerations into account ; hut I thought it advisable 
to warn people how easily the Court might be dragged into the 
whirlpool of politics, and how, therefore, it is the clear duty of each 
political party to strive and to take care that this Court is not 
made a field of strife for their political passions. I shall now 
proceed to the discussion of the ease itself. The first question for 
the Court is, Were the words which are complained of actually 
spoken as they are set forth in the summons ? In a case of this 
nature, . where we have to decide what was spoken at a public 
meeting, it is always very difficult to come to a decision. Almost 
every listener will have his own version, and the speaker himself, 
carried away with the ardour of his eloquence, will often say some- 
thing other than what he meant to say, or what he thinks he has 
said. In such cases, however, the Judges are bound by fixed rules 
of evidence, and these rules of evidence have been laid down by 
the Court in the case of Van Zyl v. Conradie, decided on the 12th 
December, 1892. These rules operate against the defendant, and 
I must therefore assume, with my brother Judges, that the words 
which were spoken are those which the plaintiff sets forth. This 
being so, the second question which must be answered is, Are the 
words privileged ? On this point, also, I concur with the judgment 
of the Chief Justice, and it is therefore not necessary for me to say 
anything further about it. The third point, then, which must be 
decided is, Was there malice on the part of the defendant when he 
uttered the words ? The duty lies on the plaintifE to prove that 
the defendant had a malicious intention. Prim& facie there can 
be no other meaning given to the word " liar," in the sense ia 
which it was used, than that Lombaard charged Loveday with 
having designedly, and with malice, spoken an untruth ; nay, Mr. 
Lombaard aggravated his slander by adding other words. On this 
ground, also, the plaintifE thinks that he is entitled to judgment ia 
his favour. Let us now examine what the defendant has set up as 
his defence. In the first place he says : "I had no thought of 
Loveday on either of these days. I had no malice against him. 
It was only when I was addressed on the subject that Loveday 
first came into my mind." There is no reason to refuse to accept 
this statement. Then Lombaard states : " I was irritated." On 
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this statement, in my opinion, the whole question lies. By these ^^^^ 
words he admits that he had no right to use the words " low," Loveday 
" cowardly," or " infamous liar." In the face of this admission, it loji^^j^, 
is evident that he cannot fully succeed in his defence, and his 
defence must he confined to an attempt to reduce the measure of 
damages to a minimum. On the manner in which and the means 
by which it was sought to irritate Lomhaard depend the assess- 
ment of the damage to which the plaintiff is entitled. This was, 
as a fact, admitted by Mr. Wessels in his argument. I shall fii'st 
deal with the meeting at Kromdraai. At that place it appears 
that the dispute began in connection with the debt of the country, 
and also of the railway, but finally it concentrated on the letter of 
LoTeday which has been referred to. The discussion on this point 
was opened by the elderly Mr. Greldenhuis. Mr. Wessels relies on 
the statement made by this gentleman that it was painful to hear 
two members of the Yolksraad accusing each other of falsehoods, 
and proceeds, on this, to make an appeal to the Court that it shall 
find that the conduct of Mr. Lomhaard was grossly improper. I 
cannot avoid remarking, in this connection, that I am surprised 
that Mr. Greldenhuis should have made the matter worse by 
meddling and creating an action at law out of it. It cannot be 
denied that all the speakers were the political opponents of 
Lomhaard, and I have been much impressed with the fact that no 
impartial listeners have been summoned as witnesses by the 
plaintiff, but only opponents of Lomhaard and the people who 
were the cause of the words being spoken. I need hardly state — 
and I do so only for the purpose of making it quite clear — that I 
do not impute any collusion between the plaintiff and his witnesses, 
and that I do not for a moment assume that these witnesses 
attacked Mr. Lomhaard with the connivance and the knowledge of 
Loveday ; but I feel bound to mention this point, in order to show 
how Loveday, by his letter, had given a weapon to the opponents 
of Lomhaard with which to irritate him. I also accept the 
evidence of Mr. MuUer and of Mr. Wessels that Lomhaard was 
very excited at Kromdraai; and if that was the case, then I 
absolutely accept the word of Lomhaard when he states, " I was 
made to appear a liar under the flag of Loveday." It has been 
argued that there is no plea of self-defence. That is so. More- 
over, no previous slander by Loveday can justify the slander by 
Lomhaard. But this does not take away the right of the Court to 
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take into consideration all the circumstances of the case when 
assessing the amount of damages, and to point out that Mr. Love- 
day is here complaining of the result of his own actions. If 
Loveday had never written this famous letter, then this action 
would not to-day have heen before the Coui-t. If Loveday is of 
opinion that the country is bankrupt, and t^at it is his duty to 
make it known, well and good. Let him do so. But that is no 
reason why he should, in so doing, give vent to his political spite. 
If Mr. Wessels, with all the force which he possesses and by all 
the arguments that he can find, dwells upon the signs of the public 
enmity of Lombaard towards Loveday, then we must certainly, on 
the other side, also give weight to the political spite which appears 
from Mr. Loveday's letter, and which, being publicly expressed, 
was flaunted at Lombaard by his opponents. Auother question 
presents itself to me — namely, whether the correct view is, that 
Loveday has already been punished, and has therefore paid the 
penalty for what he did. Supposing that the principle of law res 
judicata pro vero accipittir must be applied to the sentence passed 
by the Yolksraad, then certainly Mr. Lombaard would have no 
right to taunt Mr. Loveday during his whole lifetime with being a 
liar. In ordinary circumstances I am of opinion that most cer- 
tainly much weight should be attached to this argument, but not 
in this special case, because it was the first meeting that Lombaard 
had held after the event, and the question of Loveday was brought 
forward through no fault of Lombaard's, and without his conniv- 
ance. I shall not dwell much upon what happened at Bethel. 
There also the people who interrupted were political opponents and 
very antagonistically disposed. The whole evidence of Joubert 
was given in this spirit, and I was much impressed with the fact 
that Mr. Joubert, without being questioned either by counsel or by 
the Court on the point, several times repeated the words used by 
Mr. Lombaard about Mr. De Jager. I am still of the opinion 
expressed by me during the argument that the evidence of the 
Fouries cannot be accepted, as they came up later on after the 
meeting was over, and there is no claim in the summons which is 
based on words uttered by Mr. Lombaard after the meeting was 
over, but only while the meeting was on. I apply to what 
happened at Bethel what I have stated with regard to what 
happened at Kromdraai, and I therefore come to the conclusion 
that the case now before the Court is one for nominal damages. I 
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am tKerefore of opinion that there should be judgment for the 1896 
plaintiS for Is., and that there should be no order as to costs. Lovedat 



&EEG0K0WSKI, J. : In this case the defendant, who was formerly 
a member of the Yolisraad, is sued for slander in respect of words 
uttered by him concerning the plaintiff, another member of the 
Volksraad. The defence to the action is twofold : firstly, a denial 
that the words mentioned in the summons — namely, " low liar and 
cowardly liar " — were uttered ; and secondly, that the words, even if 
spoken of the plaintifE, were privileged, in that they were uttered by 
the defendant without malice and at a meeting of his electors held 
by him as a member of the Yolksraad as required by law. With 
regard to the first plea, I have, to state that the evidence of the 
defendant has made a very favourable impression upon me, and if 
I had to weigh it against the evidence in favour of the plaintiff, I 
should feel obliged to come to the conclusion on the facts that it is 
very doubtful whether the plaintifE has proved his case, especially 
if the defendant's evidence had been in any way supported by 
other witnesses. But the other witnesses called by the defendant 
have made a very unfavourable impression ; they in no way 
support the evidence of Mr. Lombaard, but, on the contrary, 
weaken his evidence in such a manner that I am driven to the 
conclusion that the words which were actually spoken at the 
meeting are the words which are disclosed in the evidence for the 
plaintiff. I can imagine no reason why the several witnesses of 
the plaintiff should come here in order to swear falsely. Some of 
them made written statements shortly after the meeting, when the 
facts were fresh in their memories ; and in the course of this action 
they have confirmed what they stated in their former statements. 
It is therefore my opinion that the plaintiff has proved the words 
set forth in the summons. This being so, the second defence is of 
importance — ^namely. Are the words which were so uttered privileged 
in se, and are they privileged by the occasion and the circumstances ? 
That a member of the Volksraad should, in public, brand another 
member of the Yolksraad as a " low Uar " and a " low and cowardly 
liar " is something very regrettable ; and, speaking generally, such 
language should not be used unless one is prepared to establish the 
charge in public. Words that are out of order and would not be 
allowed in the Eaad itself are out of place and ought not to be uttered 
outside the Eaad at a meeting of electors unless one can justify them. 

o.iii ^' 
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Lo^Air shields himself only under privilege, and the^rst question is. Is this 
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a satisfactory defence on the summons ? Voet (47. 10, 2) says : 
" Injury can be committed not only by an unlawful act but also in 
GregorowBki,j. (jQ^neetiori with a lawful act, and even in the execution of a duty 
laid upon one, when the limits of the prescribed duty are obviously 
exceeded and an official capacity is abused to the injury of another 
party." Yoet then proceeds to give examples, from which it 
appears that even magistrates and judges are open to prosecution 
if they exceed the limits of their duty and slander people without 
cause. He, however, adds a warning that it cannot be lightly 
assumed that a person in the exercise of his duty acted out of 
malice inspired by envy and spite. Therefore, d fortiori, 1 assume 
that, in a case like the present, privilege in se is not a suffieieiit 
answer to a charge of slander, if it clearly appears that there is 
malice and an intention to arouse hatred and contempt. The 
occasion discloses only a qualified and not an absolute privilege. 

The difficulty in the present case arises from the very great 
provocation under which the defendant suffered. His political 
opponents at the meeting had irritated him by putting their questions 
in a jeering manner, and the plaintiff himself had much to do with 
it, as he was responsible for the insulting tone in which the political 
contest was being carried on. Folkard (on Slander, 4th ed., p. 521) 
says : " Where violent or exaggerated language has been pro- 
voked by similar language on the other side, the jury will be at 
liberty to find that it is excused on that ground." The questions 
put to Mr. Lombaard, in connection with which he was guilty of 
the alleged slander, arose out of a letter written by the plaintiff in 
February, 1894, and published by him in the newspaper Land en 
folk In that letter, Loveday in a somewhat violent manner 
attacked some members of the Yolksraad who were his political 
opponents. He accused them of being deceivers of the pubHe, m 
that they misled the public, either through stupidity or through 
roguery, in attempting to make them believe that the country had 
no debt. Mr. Lombaard was well known to be one of the plaintiff's 
most -bitter opponents, and therefore he was one of the members so 
stamped by Mr. Loveday, and one can hardly find fault with the 
defendant that he felt annoyed about this letter and about the 
charge contained in it, and replied thereto in an angry tone. It 
is impossible to lose sight of these facts. After Mr. Loveday had 
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permitted himself to use sucli strong language in his letter, he 1896 
might have expected to receive equally hard knocks from his Lovedat 
opponents. I do not approve of the tone of his letter. He might l^jJ^^j, 
have been content to leave it to irresponsible and worthless people 
to indulge in slanderous abuse. Moreover, there are at present a 
large number of people who indulge in the most scandalous 
utterances, proof for which is generally lacking. If Mr. Loveday 
had not given cause for the slander about which he complains, 
then the present case would have been easy to decide, as the words 
which have been uttered can have been used with no other inten- 
tion than to bring the plaintiffi into hatred and contempt among the 
burghers, and bear the signs of malice. 

The question is, Is malice excluded on the ground of the aggra- 
vation and the inducement given for insult ? 

Attaching every weight to the letter which was published some 
months before, and keeping fully in mind the provocation at the 
time of the putting of the questions, I am of opinion that Mr. Lom- 
baard was not justified in abusing Mr. Loveday as " a low liar " 
and as a " low and cowardly liar." 

If, in reply to the accusations contained in the letter which were 
the subject of the questions put to him at the meeting, he had 
accused the plaintiff as " a liar," one might have said that this was 
a reply or a defence, although somewhat strong, to the accusations 
brought against himself — that is to say, if he applied the accusa- 
tions to himself. But even then we would have expected a plea of 
justification, but I find no justification whatever for the expressions 
" low and cowardly liar." There was nothing that I can regard 
as low or cowardly in the conduct of Mr. Loveday. He did not 
proceed to work in a low and cowardly manner ; quite the contrary. 
He came boldly out with his accusations in the light of day ; any 
one might have replied to them. He did not shield himself behind 
a nom de plume ; he subscribed his name to his letter and was pre- 
pared to stand the consequences. Again, admitting that he refused 
to mention any names in the Volksraad, it was not necessary for 
him to do so ; he pointed his finger at the persons whom he 
accused. 

The persons referred to were only those who had made represen- 
tations to the public. I regard the words " low and cowardly " as 
overstepping the mai-k and radicating malice, and quite unjustified. 
Nor can I lose sight of the nature of the defence. The defendant 
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1896 (Joes not saj, " I have accused the plaintiff, but he first defamed 
LovEDAY me," hut a totally different story is given, which the defendant 
LoMBAABD ^^^ failed to establish. Therefore the defence fails, and judgment 
must he given in favour of the plaintiff. But this is not a case 
which demands heavy damages. The slander was not voluntarily 
uttered, hut was, as it were, drawn from the defendant. I concur 
ia the view that 51. is sufficient damages. With regard to the 
costs, there is no reason to depart from the rule that the successful 
party is entitled to his costs. The defence which was set up has 
totally collapsed. Moreover, the defendant has made no tender, 
nor has he offered an apology. If he had by his conduct in any 
way made this action superfluous, I should have hesitated in giving 
costs against him. 

Judgment was therefore given in favour of the plaintiff for 51. 
damages with costs. 

Attorney for tlie plaintiff : A. B. Tancred. 
Attorney for the defendant : Paul Nel. 
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KOTZE, C.J. THE CALEDONIAN INSUEANOE COMPANY. 



1896 

16 May. I'IRE INSUBANCE FEAUD. 

2 Jtme. 

The plaintiff had insured against fire certain stoch-in-trade with the defendant 
company. The said stoch-in-trade was burnt, and the plaintiff claimed the 
amount of the policy, hut the defendant company refused to pay it on the 
ground that the claim was a fraudulent one. Held, that a fraud coidd not 
he presumed hut must he clearly proved, and that there was not sufficient 
proof of fraud advanced. 

This case was heard before Kotze, C. J., in the Circuit Court at 
Johannesburg. The plaintiff instituted an action against the 
defendant company for the payment of the sum of 500/., being the 
value of the stock-in-trade of the plaintiff which had been destroyed 
by fire. The defendant company alleged that the claim was a 
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fraudulent one, and refused to pay. It appeared that the plaintiff 1896 
had another insurance policy for 500/. with the Manchester Insur- vaw Bltjben 
ance Company, and that he assessed the amount of the whole ^*^°- 
damage at ahout 1,000/. On the other hand, the defendant com- The 
pany alleged that the whole damage did not amount to more than i^^^ra' 
300/. The account made up by the plaintiff included an amount Co. 

of 230/. paid for customs dues on eau de Cologne. The defendant 
company attempted to prove that this amount was not paid as 
customs duty on eau de Cologne, but on gin. The customs duty 
payable on gin was the same as on eau de Cologne, but the cost 
price of eau de Cologne was much higher than that of gin. The 
plaintiff brought into his account the cost price of eau de Cologne, 
and the defendant company attempted to prove that this was done 
with the object of obtaining more money from the company than 
the plaintiff was entitled to, and with the further object of defraud- 
ing the government, as the plaintiff had at that time no liquor 
licence. On these grounds the defendant company contended that the 
plaintiff had acted fraudulently, and had therefore forfeited all 
claim against it, and, moreover, even if there was not sufficient 
proof of fraud, the plaintiff had purposely rendered an incorrect 
account, which also would entail forfeiture of his claim, and that 
if this was not so, he would, in any case, not be entitled to more 
than 300/. 

Dickson, for the plaintiff : The defendant company has led evi- 
dence to show that the plaintiff has attempted to perpetrate a fraud 
upon it, but it has not succeeded in proving this. Fraud can never 
be presumed — there must always be the clearest proof of fraud. 
The evidence advanced by the plaintiff has fully supported the 
accounts handed in. 

Esselen (with him Barber), for the defendant company: The 
defendant company has succeeded in proving that the plaintiff has 
perpetrated a fraud upon it. The evidence proves that the plaintiff 
has imported gin instead of eau de Cologne, but has, notwithstand- 
ing, brought up the price of eau de Cologne in his account. He 
has therefore tried to defraud the Grovemment as well as the 
plaintiff. The Court cannot therefore believe him. In conse- 
quence of this fraud perpetrated by him, he has forfeited all claim 
to compensation. Even if fraud has not been proved, he is unable 
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1896 to claim more than 300/., as, according to the evidence, that is the 

Van BinjEEN maximum amount of damage suffered by him. The. fact that he 

^ , • claims such an excessive amount is also evidence of an intention to 

The defraud. (Yide 8. A. Insurance Company v. Dunstan (1 Off. Eepts. 

lustraANOE P- 272) ; Bunyan, Fire Insurance, pp. 136, 137.) 



Co. 



Dickson, in reply, quoted Porter (1st ed. p. 193) ; Simeon v. 
Equitable Insurance Company (0. L. J. vol. 10, p. 42). 

Postea, 2nd June. 

KoTZE, 0. J., delivered the following judgment : — 
This case came before me in the Circuit Coui-t at Johannesburg 
on the 16th of May last, and involves rather an important point 
under a policy of insurance against fire. The action was instituted 
for the recovery of the sum of 500/., being half of the amount of 
damages suffered by the plaintiff in the month of OotqJ)er, 1895. 
The plaintiffi was insured for the sum of 500/. in the defendant 
company, and for a similar amount in the Manchester Company. 
The defendant has pleaded in answer to the summons, (1) that the 
claim is fraudulent, and (2) if not fraudulent, the plaintiff wilfully 
made false entries in the account on which the claim is founded. 
Sect. 13 of the conditions attached to the policy prescribes, inter 
alia, that if the claim is fraudulent in any respect, or if any wilfully 
false entry is made therein, all benefits under the policy shall be 
forfeited. Aiter the fire Mauritz van Buuren, trading under the 
style of Van Buuren & Co., asked Mr. Schaap, a merchant, to help 
him in making up the claim. Schaap then framed an account, 
from which it appeared that 996/. Is. 9f/. was the amount of the 
loss. This account was signed by Van Buui-en as correct and sent 
in to the defendant. Schaap, however, found out later that he had 
made a mistake with regard to some of the items, and he there- 
upon framed a second account, which is attached to the summons. 
From this it appears that the amount of damages is reduced to 
971/. 14s. 2d. This second account was framed by Schaap from 
the invoices which Van Buuren had got back from Europe. Schaap 
has stated how he made the mistake in framing the first account, 
and I see no reason why I should not accept his explanation. Van 
Buuren does not seem to have known much about the affairs of the 
business, so far as the accounts were concerned. He left the matter 
entirely in the hands of Schaap, who, as far as Van Buuren is 
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concerned, is an independent person. Tke witness Green, who 1896 
acted as fire assessor for the defendant, declared that he went VauBttueen 
through the books, which had not been burned, with Mr. Schaap, * *^°- 
and that in his opinion the loss amounted to about 1,000^. On the The 
other hand, Mr. Eosa, the then representative of the defendant at ^^^^ 
Johannesburg, declares that, according to his investigations, the ^°- 
plaintiff suffered no more than about 300?. damages. He examined, Kotze, C.J. 
so far as he could, the customs receipts, and declares that Van 
Buuren has claimed for goods which were not in his shop, and then, 
assuming that these goods were in bond, that they have been put 
down at more than their actual value. It has been proved that 
Yan Buuren carfied on a trade in liquor for about three months 
by selling it out of bond, without being provided with a proper 
licence. He, however, had no liquor in his shop, nor has he, 
according to his statement and that of Schaap, claimed any com- 
pensation for loss of liquor in the account on which he sues. On 
behalf of the defendant, it was very rightly remarked that the 
Court ought to be careful in accepting the evidence of Van Buuren, 
because he continued to sell liquor for about three months without 
being in possession of a licence. This circumstance, together with 
the fact that, accordiag to Eosa, damage to the amount of only 
300/., and not 971?., was suffered, the insm'ance company maintains 
is strong evidence of fraud, or at least that a wilfully false state- 
ment or representation was made by the plaintiff, by reason of 
which, under clause 13 of the policy, the claim is forfeited. Had 
Van Buuren personally made up the account for 9711, 1 should 
probably have been able to agree with this argument. But not he, 
but the witness Schaap, an entirely independent person, as far as 
the business of the plaintiff is concerned, framed it. It was also at 
his suggestion that Van Buuren signed the first account of 
995/. is. 9d. as correct. This throws a favourable light on the 
claim in the summons. The Court cannot presume fraud. Proper 
proof of fraud must be given by the defendant. In the case of the 
South African ■ Assurance Co. v. Dunstan (1 Off. Eepts. p. 272), 
the High Court, on appeal, made the foUowiag remark: "It is 
true that the fact that a claim is greater or higher than the amount 
to which the plaintiff may be actually entitled affords j^er se no proof 
of fraud, although an exorbitant excess, when coupled with other 
circumstances — for instance, where such exorbitant demand has 
been designedly made — may justify the conclusion that it has 
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1896 been made with the intent to defraud." Now the account made up 
Van BmiEEN hy Mr. Schaap, showing an amount of 971^., may be too high, but 
I find nothing in the evidence to lead me to the conclusion that he 
acted with deliberate intent in framing the account. It is possible 
that he may have made a mistake ; I do not say that he did so, 
hut a mistake may be made bond fide, and does not entail a for- 
Kotze, C.J. feiture of the claim under the policy. Loss was without doubt 
suffered by Van Buuren & Co., and although I am not satisfied, in the 
absence of further proof, that the damage only amounts to 300^., I 
am also not entirely satisfied that the plaintiff has proved a loss to 
the amount of 971/. In these circumstances, I think it advis- 
able to refer the question, as to what loss was actually suffered by 
the plaintiff, to a competent accountant at Johannesburg, who can 
go through aU. the books, invoices and other documents laid before 
him by both parties, and report to the Court what is, according to his 
finding, the amount of the actual loss suffered by the plaintiff, by 
reason of the fii'e in the shop. I shall appoint Mr. D. M. Kisch, 
of Johannesburg, as accountant for that purpose, and he shall also 
have access to all invoices and documents already filed in this case, 
and now in the custody of the Assistant-Eegistrar at Johannesburg. 
After receiving the report of Mr. Kisch, I shall give a final decision 
in the case. 



Attorneys for the plaintifl : Van Soeachsfen and Loreniz. 
Attorneys for the defendant : Hull and Hofmeyr. 



Coram : 
KOTZE, C.J. 

AMESHOEF, J. 
MORICE, J. 

1896 
2 June. 



ISMAIL MAHOMED PAEEOOK v. THE STATE. 



LAW 13, 1887, SEOTION 2. 

Shop Licence. Sect. 2 of Law 13, 1887, taken together with sect. 4 of the same 
Law, creates no crime. 

This was an appeal from the judgment of the Landdrost of Pot- 
chefstroom, delivered on the 17th of October, 1895. The accused, 
Ismail Mahomed Parrock, an Asiatic, applied at the office of the 
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Civil Commissioner on the 12t]i October, 1895, for a licence to 1896 
conduct a retail business, and tendered 11. 18s. as licence moneys. Ismail 
The licence was, however, refused him. He thereupon opened his '^^°™ 
business without a licence, contending that he was entitled to a v. 

licence under Art. 14 of the Convention of 1884. He was then '''^_^'™- 
charged with contravention of sect. 2 of Law 13, 1887, in that he 
had conducted a retail business in the town of Potchefstroom on 
Erf No. 112, from the 12th October, without having obtained the 
licence required by law. Sect. 2 of Law 13, 1887, reads as fol- 
lows : — " Dealers or persons having a retail business, commercial 
houses or companies carrying on business within this State, are 
subject to a fixed tariff for each business or branch business, 
increasing in proportion to the actual sales, on the following scale." 
Sect. 4 reads as follows : — " Each person, trader or company shall 
for each contravention be fined from 3^. to 30/., or in default of 
payment shall be liable to imprisonment. The informer may be 
rewarded according to circumstances." 

On the 17th October, 1896, the Landdrost of Potchefstroom 
inflicted the fine of 15/. upon the accused, who now appeals against 
this sentence. 

Cloete, for the appellant : Sect. 2 of Law No. 13, 1887, does not 
create any crime, and the Landdrost was wrong in fining the 
appellant. 

Wessels, for the State, informed the Court that he was not 
prepared to defend the sentence passed by the Landdrost. 

KoTZB, C. J. : It is quite clear that sect. 2 of Law 13, 1887, 
combined with sect. 4 of the same Law, does not create any crime. 
The appeal must therefore be allowed, and the judgment in first 
instance must be set aside. 

Ameshoff and Mokice, JJ., concurred. 

Attorneys for the appellant : Booth and Wessels. 
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2 June, 



Coram: HAEYEY V. LUCAS. 

KOTZE, O.J. 

AMESHOFF, J. 

MOBICE, J. OONTEAOT— VERBAL— WEITTEN— EXCEPTIONS— SYNDICATE. 

Wlien a summons is founded on a contract, it must set forth whether the contract 
was verhal or written. 

When a syndicate is sued, all the members of a syndicate must he sum- 
moned. 

In this case the plaintrS brought an action for payment of money. 
The plaintiff alleged that he had formed a syndicate by verbal 
agreement, having for its object the pegging and sale of claims. 
Mr. Jones and Mr. Yan Blerk, who were members of the syndicate, 
were left out of the case altogether, as they had refused to join the 
plaintiff in suing Lucas. 

It was alleged in the summons that an agreement was entered 
into (but it was not stated whether the agreement was a verbal or 
a written agreement) by which certain claims of the syndicate were 
to be registered in the name of the defendant, who was to enjoy 
one-sixth of the proceeds of the sale of such claims. Defendant, 
however, had sold the claims and had failed to account to the other 
members of the syndicate for their five-sixths of the proceeds. 

The defendant excepted on the grounds that it was not stated in 
the summons whether the contract was verbal or written ; and also 
that all the members of the syndicate ought to be before the Court, 
as the agreement was entered into with them all ; and further, that 
there was no ground set forth in the summons which entitled the 
plaintiffs to bring a joint personal action against the defendant. 



Esselen, for excipient : If it is possible for the members of the 
syndicate to sue severally, each member should bring his own 
separate individual action, whereas, in the present case, three 
members of the syndicate are suing jointly. Defendant has not 
admitted that he has made a part payment under the contract, 
although the summons makes such an allegation. 

Lohmann, for the respondent: This is not a case where the 
syndicate is suing for a thing which belongs to the members of 
the syndicate jointly ; but members of the syndicate are suing for 
what belongs to them personally. It is not necessary to set forth 
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the details of tlie contract, as we allege that the defendant has 1896 
made a part payment under the contract. Haevey 

The Court held that both exceptions "were good, and allowed 
them with costs. 

Attorney for the plaiatiS : Paul Net. 
Attorneys for the defendant : Booth and Wessels. 



V. 

Ltjoas. 



3 June 



THE STATE v. VLOK. Cormn: 

KOTZE, C.jr. 

AMB8H0PF, J. 

CEIMINAI; OEDINANTOB OF 1866, SECT. 70— TEIAL. MORICE, J. 

The period of six months within ivhich an accused person must, under the iggg 

Criminal Ordinance of 1866, he brought to trial begins to run from the 
committal of the accused, and not from the close of the preliminary 
examination. 

This case was heard before Acting Judge Esser on the 10th of 
April, 1896, at Ermelo. Vlok was accused of the crime of perjury. 
Advocate Keet, on hehalf of the accused, raised the exception that 
the six months within which the accused must, under sect. 70 of 
the Criminal Ordinance of 1866, he brought to trial had elapsed 
before the hearing of the case at Ermelo. 

The preliminary examination was heard at Piet Retief on the 
30th and 31st of August, 1896.* On the 31st of August, the 
accused, after being properly warned, was asked if he had anything 
to say. He replied that he had nothing to say. The papers were 
then sent up to the State Attorney. On the 16th of January, 
1896, the case was re-opened on instructions from the State 
Attorney ; two further witnesses for the State were then heard ia 
the presence of the accused. The ease was then adjoui-ned until 
the 31st of January, 1896, on which date accused was committed 
for trial. 

EssEK, J., held that the six months began from the 2nd Sep- 
* This is obviously a misprint in the original for 1895. — Te. 
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1896 tember, 1895, as the preliminary examination was concluded on 
The"st1te that date. He therefore discharged the accused. 

V. 

■ — ' 8auer, on hehalf of the State, asked the Court to lay down a 

rule for similar oases. 

KoTZE, 0. J. : "We are of opinion that the six months mentioned 
in sect. 70 of the Criminal Ordinance of 1866 begin from the 
committal of the accused, and not from the closing of the pre- 
liminary examination, which may be re-opened by the State 
Attorney at any time. The late High Court of the Transvaal 
Province has on several former occasions ruled to the like effect. 

Ameshoff and Moeice, JJ., concurred. 



Coram : 
KOTZE, C.J. 
AMESHOPF, J. 
MOEICE, J. 

1896 
3 June. 



THE STATE v. WILLBM. 



PEEJUET— EVIDENCE NBCESSAET FOE CONYIOTION. 

The evidence of one witness only is not sufficient upon which to find an accused 
guilty of the crime of perjury. (See sect. 126, Ordinance No. o, 1864.) 

This was a poiut of law which was reserved by De Kort^, J., on 
circuit at Klerksdorp. The accused was tried for perjury. One 
witness only appeared. The accused was found guilty by the jury 
and was sentenced to three months' hard labour, but execution of 
the sentence was suspended pending a decision on the question 
whether the evidence of one witness was sufficient in law upon 
which to convict a person of perjury. 

De VilUers, for the State. 



The Court, after referring to sect. 126 of the Criminal Procedure, 
held that no one can be found guilty of perjury on the evidence of 
only one witness, without further evidence/ 

The conviction was therefore quashed. 
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FULCHEE V. THE STATE. 



CEIMINAL SUMMONS— OBJECTION AGAINST. 

An exception or ohjedion to a criminal summons must he taken in the first 
instance and not on appeal. An excessive sentence by a Landdrost reviewed. 

This was an appeal from the judgment of the Landdrost of 
Carolina. The appellant was charged with the crime of fraud, in 
that he had issued a pass to a certain native who was in his employ, 
and had made the native pay the sum of one shilliag for the pass. 
He was found guilty, and was sentenced to the payment of a fine 
of 2bl., or in default of payment to six weeks' imprisonment with 
hard labour. 

Esser, for the appellant, contended that the appellant was 
sentenced for fraud, whereas he was chai'ged in the summons with 
an entirely difierent crime. The appellant was not the issuer of 
passes. 



Coram : 
KOTZE, C.J. 
AMESHOFF, J. 
MORICE, J. 

1896 
3 June. 



Hummel, for the State. 



KoTZB, 0. J. : The Court is of opinion that the objection which 
has now been taken ought to have been taken in the first instance. 
It is now too late to take the objection on appeal for the first 
time. A crime has been committed, and, moreover, it is a crime 
which includes the element of fraud. The appellant has not only 
defrauded the Kafiir, but he has also robbed him. However, tjie 
sentence inflicted by the Magistrate is excessive, and will be altered 
to a fine of 5/., or fourteen days' imprisonment without hard 
labour. 



Ameshofk and Morice, JJ., concurred. 
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Coram ; 
KOTZE, C.J. 
AMESHOFT, J. 
MOBICE, J. 

1896 
3 June. 



THE STATE v. PHILLIP GOLDBERG. 



INDICTMENT— AMENDMENT— DATE OF CRIME. 

An indid'inent for the receiving of stolen goods, well knowing that they were stolen, 
fixed the time in 1895. An application was made for an amendment by the 
substitution 0/1890/0?" 1895. 

The Court held that the alteration was too material for the amendment to 
be allowed (The Queen v. Smitli, Kotze's Rep. 1877—81, p. 173, followed). 

This was a point of law whicli liad been reserved by De Korte, J., in 
the Circuit Court, Jobannesburg. Tbe accused was tried for receiving 
stolen goods, well knowing tbat they were stolen. The indict- 
ment specified the 7th of October, 1895, as the date on which the 
goods were received ; but at the trial, before the accused had pleaded, 
an application was made to change 1895 to 1890. De Korte, J., 
refused the amendment, as he was of opinion that the variation was 
too material, but reserved the point for decision by the full Court. 
The indictment was thereupon withdrawn by the prosecution, and 
the accused was discharged. 

Esser, for the State, argued that there had evidently been a 
misprint. 



KoTZE, C. J. : We are of opinion that it has not been shown that 
the ruling of the Judge was wrong. It is in accordance with the 
decision in The Queen v. Smith (Kotze's Rep. 1877 — 81, p. 173). 
The Court, however, desires not to be understood to lay down that 
no possible instance may arise in which a similar application will 
be allowed — for instance, where a mere misprint in the indictment 
has occurred with regard to the day or time — but in any such case 
it must be clearly shown to the Court that the accused will not be 
prejudiced. 

Ameshoff and Morice, JJ., concuiTed. 
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COOPEE V. THE STATE. 



TEESPASS ON PEIVATB GEOTJND— LAW No. 5, 1888, SECT. 1. 

Where a person was charged vrnder sect. 1, Law No. 5, 1888, for trespass on 
private ground, and was found guilty, and there was no proof that he had 
first ieeji aslced to leave and had refused to do so, the conviction was set 
aside. 

This was an appeal from the judgment of the Landdrost of Boks- 
hurg. The appellant was charged with contravention of sect. 1, 
Law 5, 1888, in that he had pegged claims on the enclosed erf of 
J. Yander Westhuizen. He was found guilty and sentenced to a 
fine of 10^. 

Appellant appeared in person with the consent of the Court. 

Lohmann, for the State. 



Coram : 
KOTZE, C.J. 

AMESHOFF, J. 

MORICE, J. 

1896 
i June. 



The Court allowed the appeal on the ground that there was no 
evidence that the accused had first been requested to remove from 
the enclosed ground and had refused to do so. The conviction 
was therefore set aside. 
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Coram : 
KOTZE, C.J. 
AMESHOFP, J. 
MOEICE, J. 

1896 
4 June. 



EEGISTEAE OF DEEDS 
SELATI GOLD MINING COMPANY. 



TEANSFEE DUTY— EEOONSTEUCTION OF COMPANY— 
SECT. 1, LAW No. 7, 1883. 

Where a liquidation and reconstruction and alteration of name of a company talce 
place, so that practically a new company is created, although with the same 
shareholders, no transfer of property from the name of the old company into 
the name of the new compmny can take place without the payment of the 
transfer duty reqiiired hy sect. 1 of Laiv 7 of 1883. 

This was an appeal from a judgment of De Korte, J., in Chambers. 
The facts were as follows : — 

A company named the Selati Eiver Gold Mining and Prospecting 
Company, Limited, registered in England, and having its head 
office in London, was on the 21st of February, 1890, duly 
incorporated in this Eepublie. At a special general meeting of 
shareholders of the said company, held in London on the 14th 
of December, 1895, it was resolved, inter alia, as foUows : — 

" That it is desirable to reconstruct the company and that the 
company is therefore placed under liquidation, and that 
Mr. S. 0. Pox is appointed liquidator. 

"That the said liquidator is authorised to consent to the 
registration of a new company, to be called the Selati Gold 
Mining Company, Limited, with a Memorandum and Articles of 
Association which have already been drawn with the approval 
of the directors of the company." 

In terms of this resolution a new company was formed, called 
the Selati Gold Mining Company, Limited, the appellant in the 
present case. The shareholders in this company were the same as 
those of the old company, and the assets of the new company were 
divided among the shareholders of the old company, with the 
■exception of certain assets held in reserve in order to provide further 
working capital for the new company. Among the assets of the 
liquidated company was a certain farm, named " Burghersdorp," 
situated in the district of Zoutpansberg ; but the Eegistrar of 
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Deeds refused to register this farm in the name of the Selati Gold ^^^'^ 
MiniQg Company without the payment of the transfer duty Eeoisteabof 
required by law. The company, therefore, applied to the Court •'^™ 
for an order compelling him so to register the farm. Its contention Selati Gold 
was that the formation of the new company was nothing more 
than a reconstruction of the old company, with the sole object of 
providing working capital for the company ; that there was no sale 
of the assets of the old company, and that, if the reconstruction 
had taken place in this Eepublic, there would have been no need to 
liquidate the old company. 

De Korte, J., held that the owners were the same, but merely 
called themselves by another name, and that there was, therefore, 
no transfer of ownership within the meaning of sect. 1 of Law 
No. 7, 1883. He therefore granted an order compelling the 
Registrar of Deeds to register transfer as demanded without 
payment of any duty. An appeal was lodged against this order. 

Lohmann, for the appellant : Under sect. 1 of Law No. 7, 1883, 
no transfer can take place without payment of 4 per cent. Transfer 
Duty. In spite of its contention, the company is really a purchaser. 
The purchase price has been paid in shares. 

Midler, for respondent : The company remains the same company. 
There is no change of ownership or of owner. 

The Court was of opinion that on the documents a presumption 
was raised that a new company had been formed after the liquidation 
of the old company. The Judge in this case ought to have 
refused the application. The appeal was therefore allowed with 
costs. 

Attorney for appellant : C Ueckermann, Sen, 
Attorney for respondent : H, £, SehoUi, 



0.111 



66 OFFICIAL EEPOETS OF THE HIGH COUET 

Coram: EUGENE MAEAIS 1). THE YOLKSSTEM COMPANY. 

KOTZE, C.J. 

AMESHOFP, J. 

MOEICE, J. 



LIBEL— APOLOaY— DAMAGES. 



1896 The following loords toere held hy the Court to constitute a libel : — 

'~'~' " This is the actual state of affairs, which widely differs from the view 

of The Star, of Land en Volk, Cape Times, Argus, and other hired Shades' 
organs, 

"Many of the colonial newspapers, among others The South African 
Telegraph, and De Zmd Airitaan, agree with our views; hut what can we say 
of papers in the employ of Mr. Rhodes, which exist in this country, such as 
The.Star, Advertiser, Land en Volk, which throw their weight against the 
true interests of their country in favour of a foreign power P' 

In this case the plaintifi, Eugene Marais, sued the Yolksstem 
Company, Limited, for damages for libel. The plaintiff alleged 
that he had been libelled by a paragraph which appeared in the 
Volksstem of the 18th November, 1895, under heading "British 
Intervention." 

The paragraph, which is quoted above, was held by the Court to 
constitute a libel. 

The plaintiff alleged that the defendant, by the publication of 
the words mentioned above, implied that his paper was a " Rhodes' 
organ," and as such was subsidized and paid by Ehodes, and con- 
sequently was obliged to write in the interests of Rhodes and 
against those of the South African Republic ; that as Rhodes 
was an enemy of this State, and was considered to be so by the 
burghers, the paper was brought into contempt among the 
burghers ; and that on these grounds he, the plaintiff, had suffered 
serious and irremediable damage through the withdrawal of subscrip- 
tions by the burghers. The plaintiff alleged that he had suffered 
damages to the amount of 500/. 

The defendant admitted the writing of the article, but denied 
that it contained anything false, libellous, or malicious. The 
defendant also alleged that an apology had already been made in 
a letter of the 9th of December, 1895. In the beginning of that 
letter the defendant'called the attention of the plaintiff to the fact 
that, in answer to a written request for a copy of the paragraph 
containing the libel, he had been served with a summons ; and he 
then proceeded to state : — 

"I am now instructed to inform you that the Volksstem 
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Company, witliout admitting ttat the expressions are libellous, 
and wliile denying that there was any intention to insult or 
injure your client, withdraws the expression. I am further 
instructed to tender you the sum of 51. sterling as damages for 
any injury which your client may have suffered, and also the 
taxed costs of the action up to date, and to inform you that- my 
client is prepared to publish this letter in his paper. Awaiting 
your reply, &c., &c." 

From the evidence, it appeared that the paragraph in the Volksstem 
had created a very bad feeling against the plaintiff amongst the 
public. 



EuOENE 

Maeais 

V. 

The 

.Volksstem 

Company. 



Wessels, for plaintiff : Libel has been proved. It is only a ques- 
tion of damages. This lies entirely in the discretion of the Court. 
It is not only a question of what damage has actually been suffered, 
but also what may probably and possibly be suffered. The libel 
has been published to the world, and where will it end ? That, no 
one can guarantee. The apology says that it is not false ; by that 
is meant that it is true. How can we accept such an apology ? 
The plaintiff asks for, and is entitled to, exemplary damages. 

LoJimann, for defendant : The article was published on the 18th 
November, when Mr. Ehodes was not the man he now is. Many 
at that time regarded Mr. Ehodes very differently from what they 
now do. At that time he was the friend of Jan Hofmeyer and 
of the Africanders of the Cape Colony ; whereas at the present 
time such is no longer the case. The Volksstem opposed the policy 
of Mr. Ehodes, but at that time it was not a bad accusation to say 
that a newspaper was supported by Ehodes. Therefore, what the 
Volksstem has written is not libellous. If the Volksstem has written 
the article in the heat of passion, then the Court ought not to take 
such a serious view of it. It is a case of pot and kettle between the 
two papers, the Volksstem and Land en Volk. Moreover, two days 
after the article appeared, Mr. Teubes, at that time editor of the 
Volksstem, was placed in a lunatic asylum. No substantial damage 
has been proved. In Wolmarans v. Van Zijl (Kotz^'s Eep., 12 
Nov. 1878), it was held that an apology in such a case as the 
present is sufficient. No form of apology has been submitted to 
us. In BibUnk v. Land en Volk, the damages were fixed at 
15/. only.. 

f2 
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Wessek, in reply : No apology has been pleaded. The defen- 
dant only pleads that it is untrue that the plaintiff has heen 
libelled. 

The Court, in giving judgment, held that the article complained 
of was libellous. The apology was not sufficient ; no respectable 
man could have been satisfied with it. Judgment was given in 
favour of the plaintiff for 50/. with costs. 

Attorney for plaintifi : J. H. L. Findlay. 
Attorney for defendant : 8. K, Lingleeh. 



GOUELIE AND YEEKOUTEEEN v. THE STATE. 



Coram .' 
KOTZE, C.J. 

AMESHOFF, J. 

]\TOT!TCF T 

^1 CRIME— DESTEUOTION OF PRIVATE PROPERTY. 

1896 There Is no such crime as " destruction of private property " hut there is a crime 

11 June "f " rnaUcioua destruction of the property of another person.''^ 

This was an appeal from a judgment of the Landdrost of Krugers- 
dorp. The appellants were charged with trespass and destruction 
of private property in that they broke the roof of a certain shop 
belonging to one W. Simpson. 

The case was treated as a police case without any summons or 
indictment. The appellants were found guilty, and were sentenced 
to three months' imprisonment with hard labour. 

Esser, for the appellants. 

Lolimann, for the State. 

EoTZE, 0. J. : Admitting for the sake of argument that a person 
can be tried on a criminal charge without a summons in cases in 
which the accused consents (Criminal Procedure, 1874, s. 11), still 
a proper charge must be entered and noted, so that the Comt 
can ascertain on what charge a jierson is actually accused. 
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Now, in the present case, in the absence of the summons a note 1S9S 
has been made, "trespass and destruction of private property." goto^and 
There is no allegation of malice, although the Landdrost finds as Vekeotjtehen 
a fact that the destruction was malicious. Therefore the accused The State. 
have been tried and found guilty for an act which jijer se is no 
crime under the law of the country. The conviction is therefore 
set aside, and the appeal allowed. 

Ameshoff and Mokicb, JJ., concurred. 
Attorney for appellants : C. Voigt. « 



GLAESEE V. GLAESEE. coram .- 

. KOTZE, C.J. 

AMESHOFF, J. 

DIVOECE—ADULTEEY— SUMMONS-EXCEPTION. MORICE, J. 



1896 



Where the plaintiff in an action for divorce on the grounds of adultery alleged 
that the defendant had committed adultery luith a certain -woman during 
fifteen years from January, 1881, without stating any further particulars, 1 June, 

and the defendant excepted to the summons on the ground that it was vague •June, 

and embarrassing : held, that the exception was good. 

The facts appear fully from the judgment. 

Cloete, for the defendant, contended that the plaintiff must state 
more definitely where, and when, the defendant had committed 
adultery, as otherwise he would be prejudiced in his defence. 

Wessels (with him Buxhiiry), for the plaintiff, contended that it 
was not necessary to supply further details, and quoted Fisher's 
Digest, vol. 4, p. 178 ; Eraser on Husband and "Wife, p. 1248. 

KoTZB, 0. J. : This is an action instituted by the wife for divorce 
on the ground of alleged adultery by the husband. The summons 
sets forth, in paragraph 2, "that the defendant has committed 
adultery during the marriage with Amelia Proksch, and more 
especially about the month of January, 1881, at Lydenburg"; 
and in paragraph 3, " that defendant after that date had at various 



Glaeseb. 



. OFFICIAL REPORTS OF THE HiaH COURT 

1896 times and places, to the plaintiff unknown, committed adultery 
Gl^e with the said Amelia Proksch." 

The defendant has excepted to paragraph 3 of the summons, on 
the ground that it is vague and embarrassing, in that it does not 
Kotze, C.J. a,ccurately set forth when and on what occasions and at what 
places the alleged adultery was committed, and when the plaintifi 
first became aware of the said alleged adultery. Now is this 
exception good ? It is a general rule that the plaintiff must duly 
set forth in the summons, with sufiioient clearness, all circumstances 
on which the claim is founded, so that the defendant will not be 
prejudiced in his defence. Therefore, before a defendant can be 
called upon to answer any charge, whether civil or criminal, he is 
entitled to know, with more or less certainty, what he has to meet. 
The action for divorce on the ground of alleged adultery is no 
exception to this rule. A well-known writer says on this point : 
" A general allegation of adultery, without specifying with whom, 
where, or when committed, is insufficient. The special dates, how- 
ever, of the acts of adultery need not be accurately specified. It 
is, for instance, sufficient to allege that, in and during the months 
. . . and . . . the defendant committed adultery with . . . and 
more especially in her house (describing this properly). Where 
the name of the person with whom adultery has been committed is 
imknown, then it is sufficient to allege that the name of such person 
is to the plaintiff unknown." (Browning on Marriage and Divorce, 
p. 63.) 

The fact, therefore, that the name of the person with whom the 
adultery has been committed, the place where, or the time when, is 
unknown, cannot free the plaintiff from the duty of providing the 
defendant with reasonable information, so as to enable him to draw 
his plea properly. Moreover, as has been remarked by an American 
Judge, " the complaint cannot challenge in general terms the con- 
duct of the defendant during the whole term of the marriage 
relationship." (Of. Bishop, 1333 et seq.) Now what do we find 
set out in the summons before the Court? The defendant is 
charged in paragraph 3 with having during a term of fifteen years, 
from January, 1881, committed adultery with a certain Amelia 
Proksch. Nothing more. No sufficient particulars of place, time, 
or occasion are given. Against so broad and general a charge it 
is impossible for him to prepare a proper defence. If it is true, as 
has been put by the learned counsel for the plaintiff during his' 



Glaesee. 
Kotze, C.J. 
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argument as a supposititious case, tliat she has a -written confession 1896 
from the defendant that he committed adultery with Amelia Glaesee 
Proksch after January, 1881, and that the allegation in paragraph 3 
of the summons is based on that, then she is in a position to make 
an allegation to that effect, and should do so. We are of opinion 
that the exception is good. If the plaintiff wishes to amend the 
summons she will be allowed to do so. 

Ameshoff and Morice, JJ., concurred. 

Attorneys for the plaintifi : Booth and Wesaels. 
Attorneys for the defendant : Btegmann and Esselen. 



H. J. MORKEL Coram: 

V. KOTZE, C.J 

THE NETHEELANDS SOUTH AFRICAN RAILWAY 

COMPANY. 



AME3H0FF, J. 

GREGOROWSKI, J. 



25 June, 
DAMAGES — EXEMPLARY DAMAGES — FLOODING — EEGULA- 26 June. 
TION 7 OF THE BYE-LAWS FOE RAILWAYS AND TEAM- 
WAYS (1892). 

TAe Volhiraadj Besluit of the 28i7» July, 1892, Art. 871, which confirms 
Begulation No. 7 of the Bye-laws for Bailioays and Tramways, has no 
retrospective effect. 

Where on several occasions damage hy flooding had teen caused to the 
property of the plaintiff through the worhs of the defendant, and where the 
defendant had taken no notice of the complaints made hy the plaintiff, the 
Court was of opinion that it was a case for the award of exemplary 
damages. 

This was an action for 1,000/. damages. The summons set forth 
that the plaintiff was the owner of certain stands on the farm 
" Langlaagte ; " that the defendant had before the 23rd of November, 
1894, acquired the right to construct a railway over the said farm, 
and had constructed it on a certain portion of the faxm situated in 
the immediate neighbourhood of the said property of the plaintiff ; 
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1896 that it was the duty of the defendant to construct the said railway 

H. J.ltfoBKEL in a proper manner, so that no damage should be caused by it to 

«"• the adjoining or neighbouring property ; that the defendant had 

Netheblands not fulfilled this obligation, but bad so constructed the railway that 

S,A.Eail.Co. g^ great quantity of rain-water was diverted from its natural coui-se 

and carried into the immediate vicinity of the said property of the 

plaintiff, where the defendant had not, as he was obliged to do, 

made sufficient provision for the flow and carrying off of the said 

water ; that in consequence of the negligence of the defendant, on 

three separate occasions great streams of water were diverted by 

the works of the defendant, flooding the ground, buildings and 

gardens of the defendant, and causing great destruction and 

damage ; and that the plaintiff had consequently suffered damage 

to the amount of 1,000/. 

The defence of the defendant was a general denial, and a special 
plea to the effect that plaintiff had neglected to lodge his objec- 
tions, if he had any, with the Government against the construction 
of any of the works of the defendant on the said farm " Lang- 
laagte," and therefore had failed to comply with the law and was 
estopped from bringing the action. Moreover, that if the plaintiff 
had suffered damage, it was due to his own negligence, in that 
he had neglected to keep the works on his own ground in proper 
repair and to take proper precautions. 

From the evidence it appeared that the plaintiff had, in 1890, in 
an action instituted against the company, obtained damages for 
injury caused by the flooding of his ground in consequence of the 
construction of the railway line ; that subsequently only one extra 
culvert had been made by the company, so far as the plaintiff was 
aware, and that after the making of that culvert, towards the end 
of 1894 and in the beginning of 1895, several further floodings of 
the plaintiff's property took place. Also, that the plaintiff had 
sent in complaints to the defendant, who, notwithstanding his 
promises to investigate the matter, had done nothing further to 
remedy the state of affairs. 

As to the question of damage caused to the property of the 
plaintiff, the evidence was very conflicting ; but this question was 
of minor importance, as the actual damage to the lands, gardens, 
&c. was fixed by the Court, on the evidence, at 250/. The defendant 
also led evidence to show that there were sufficient culverts for the 
flow and the carrying of the rain-water. 
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Esselcn (with him Sauer), for the plaintiff: Assuming that the 1893 
flooding was caused or aggravated by the acts of the company, h. J. Moekel 
then the company is liable. Its plea is that the plaintiff did not _*'■ 
file his objections with the Grovernment in compliance with sect. 7 Netheelands 
of the Railway Bye-laws of 1892. This regulation cannot apply " ' _^' °' 
to the present case. The railway was constructed in 1889 — 90. 
The regulation was introduced in 1892. How then can it apply 
to works which were already in existence ? In 1889, Morkel was 
unable to file any objections. The company ought to have given 
him notice, as it must have known that the culverts would cause 
the water to flow on to Morkel's ground. There was no obligation 
whatever on Morkel to lodge any objection against what the 
company, as constructor, was doing. 

Even the alterations made in the works after the action of 1890 
were made before the resolution or regulation. 

As to the facts, the flooding was caused by the culverts. In 
1888 the rains were so heavy that houses collapsed, but Morkel at 
that time had no trouble with the water. The culverts made after 
1888 are the cause of the flooding and the consequent damage. Tor 
one flooding in 1890 the Court awarded 500/. damages. In the 
present case there have been three floodings, and the company has not 
made any tender. 

Wessels (with him Lohmann), for the defendant: liegulation 7 
must have a meaning. Its object was to protect the company 
against actions. Morkel knew that there were culverts, but he 
lodged no objection against their construction. The Yolksraad 
Besluit is retrospective; it cannot be otherwise. No serious 
damage has been suffered; certainly not more than 200/. This is 
not a case for exemplaiy damages. 

Esselen, in reply : It is the duty of the company to make the 
railway safe. This is certainly a case for exemplary damages. 

The Court, in giving judgment in favour of the plaintiff, held 
that the Volksraad Besluit which had been quoted by both 
parties had no retrospective effect. The flooding had been caused 
and aggravated by the works of the company, to the detriment and 
injury of the plaintiff, and the company was liable therefor. The 
Court fixed the damage at 500/., as in addition to the damage 
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IS96 of 250^. caused to the lands and gardens, exemplary damages 

H. J. MoEKEL should be awarded, for the defendant had taken no notice of the 

J'^ repeated complaints and warnings of the plaintiff. Judgment was 

Netheblands therefore given in favour of the plaintiff for 600/. with costs. 
S.A.Eail.Co. 

Attorney for plaintifl : A. B. Tancred. 
Attorney for defendant : 8. K. H. LingheeJc. 



Coram ; 
KOTZE, C.J. 

AMESHOFF, J. 

GEEGOROWSKI, J. 
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CAEDINAAL v. THE STATE. 



LAJ^DDEOST'S JURISDICTION— SECT. 2, LAW No. 1, 1885. 



A Landdrost Jias Jurisdiction in cases of contravention of sect. 2, Law 1 of 1885 
12 June (*^^ holding of an auction without a licence), although under that section a 

4 Septernler. fine of lOOZ. {which is ahove the jurisdiction of a Landdrost) may he imposed. 

This was an appeal from a judgment of the Landdrost of Oarohna. 
The appellant was sentenced to the payment of a fine of 35/. for 
contravention of sect. 2 of Law No. 1, 1885 (the holding of an 
auction without a licence), but appealed on the grounds that the 
Landdrost had no jurisdiction, and that under the cii'cumstanoes 
the fine was excessive. 

Ussei; for the appellant : The Landdrost had no jurisdiction in 
this case. The sentence might have been a fine of 100/., whereas 
under Law 5 of 1885 the jurisdiction of a Landdrost is limited to 
a fine of 75/. (See sect. 163 of the Grondwet ; and also Celliers 
V. The Queen, Kotz^'s Eep. 1877—78, p. 237 ; Jordaan v. The 
State^l ante, p. 30.) The Public Prosecutor cannot elect in 
which Court to issue summons and pray for sentence. This right 
lies in the State Attorney. Moreover, the fine is excessive. There 
was no intention to evade the law. 



Buxhury, for the State : Sect. 163 of the Grondwet is repealed 
by the later Grondwet of 1889. The fine is not excessive. 
Oardinaal had already been warned. The Landdrost has jurisdic- 
tion under Law No. 2, 1871, and Law No. 1, 1885. 
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The State; 
Kotze, C.J. 



KoTZE, C. J. : The Court is of opinion that the Landdrost has ^^^^ 
jurisdiction under sect. 2 of Law No. 1, 1885, and under sect. 6 of Caedinaai, 
Law No. 2, 1871 . The fact that the Puhlio Prosecutor has not followed 
his instructions, and has failed first to consult the State Attorney 
as to whether he should prosecute before the Landdrost, or hold a 
preliminary examination, cannot annul and invalidate the pro- 
ceedings before the Landdrost, if such proceedings were legal. The 
fine appears to the Court to be somewhat high ; but before deciding 
on that question the Court wishes to be informed by the Landdrost 
on what ground he fixed the fine at 35^. The papers will therefore 
be sent back to the Landdrost for that purpose. 



Ameshoff and Gregoeowski, JJ., concurred. 

Postea. On the 4th of September the appeal was dismissed, as 
the reply which had meanwhile been received from the Landdrost 
to the question why the fine had been assessed so high, appeared 
satisfactory to the Court. 

Attorneys for the appellant : Boux and Ballot. 



T. BATJMANN v. P. C. DTJYENHAGE. 



SUMMONS— PEOPEE SBEVICE— EULES OF THE HIGH 
COUET, No. 13. 

The only legal way of bringing a defendant hefore the Court is hy a summons, 
served by the sheriff or his lawful deputy. 

It is not sufficient if the plaintiff merely ensures that the defendant 
receives notice of the contents of the summons. 

The facts in this case were as follows : — 

The defendant, P. C. Duvenhage, on the 24th July, 1895, 
obtained in the Circuit Court at Johannesburg an order by which 
the plaintiff was ordered to pass transfer in his favour of the half 
of a certain block of claims. 

This order was obtained on a summons, issued by the defendant 
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14 Juli/, 
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1896 against the plaintiff, on the 8th July, 1895, which however was 
Baumann served, not on the plaintiff but on his attorney, and the contents 
of which only came to his knowledge owing to the fact that his 
attorney informed him thereof at a chance meeting in the street. 
The plaintiff' thereupon, on the 24th December, 1895, made an 
application in camera for leave to bring an action against the defen- 
dant for the setting aside of the judgment, which application was 
granted. On the allegation of the above-mentioned facts, the 
plaintiff prayed that the said judgment should be annulled and 
set aside, and that the defendant should be ordered to pay the 
costs. The defendant, although admitting that he had not followed 
the rules of Court in serving the summons, denied that anything 
illegal had been done, and also in his plea set forth that the plain- 
tiff was in any case estopped from instituting this action, as he had 
acquiesced in the summons in dispute not being served upon him 
but upon his attorney, E. 0. Tennant, at Johannesburg ; and there- 
fore, before the case was heard in the Circuit Court, he knew per- 
fectly well what claim the defendant was making against him; 
and, moreover, notice of trial had been served iipon him person- 
ally, and the plaintiff, after judgment had been given, had nego- 
tiated with the defendant's attorney with the object of arranging a 
compromise. 

From the evidence it appeared that Mr. E.. Baumann, member 
of the firm of Grregorowski & Baumann, of Johannesburg, who had 
acted as the attorney for the defendant Duvenhage, had taken out 
a summons on the 8th July, 1895, and, as the deputy. sheriff had 
that day left Johannesburg for Delagoa Bay, had instructed his 
clerk McLea to take the summons to the office of Attorney 
Tennant, and ask him if he would accept that method of 
service ; but the clerk failed to find Mr. Tennant at his office, and 
gave the summons to his clerk, M. Von Schoor. This clerk 
subsequently showed it to Mr. Tennant, who then said that he did 
not wish to have anything to do with the case, and subsequently 
repeated this to McLea. Subsequently, however, Mr. Tennant 
interviewed the plaintiff Baumann on several occasions, amongst 
others on the 24th of July, the date on which judgment was to 
have been given, and asked him to postpone the case, which he 
refused to do; whereupon, according to the evidence of Baumann, 
he said : " Then I shall object to the summons." When the case 
was called there was no appearance for the- present plaintiff, and, as 
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1896 



V. 
DuVENHiOE. 



according to the return of the deputy sheriff the summons 
appeared to have heen served personally on him, judgment BauilInn 
was given against him in terms of the summons. Both the 
"witness Baumann and the witness McLea stated that they did not 
know the address of the plaintiff ; but the first witness admitted 
that he had had some correspondence with him direct, and had 
always received an answer to his letters written to him. 
Mr. Tennant also stated that all his clerks knew where the 
plaintiff lived, and that his address was well known among 
the business men of Johannesburg. Mr. Baumann, the plaintiff, 
confirmed this, and added that the attorneys Grregorowski and 
Baumann were acquainted with his address, and their letters had 
been addressed to him at his post-office box; that although 
Mr. Tennant was his regular attorney, the attorneys Tredgold 
and Steytler also had often acted for him ; that he had 
never given Mr. Tennant instructions to accept service of the 
summons on his behalf, but, on the contrary, had, when Mr. Tennant 
informed him that he had received a summons, fully approved of 
his action in informing McLea that he would have nothing to do 
with it ; although, he added, he would have raised no objection to 
the service if Attorney Baumann had allowed the case to stand 
over until the following term. The Deputy Sheriff of Johannesbui-g 
stated that his clerk had informed him that the summons had been 
served on the plaintiff Baumann ; his clerk was in the habit of 
making the services, but he himself made the returns in accordance 
with the information which his clerk gave him. When his clerk 
informed him that the summons had been served on the plaintiff, 
he drew up his return accordingly. He had never given the 
witness MoLea any authority to effect service of the summons 
for him. 

Lohmann (with him JSummet) , for the plaintiff : The requirements 
which must be complied with in order to make a summons good in 
law affect public order, and they cannot be waived by mutual 
consent. (Opzoomer Burgerlyk Wetboek, vol. 1, p. 5, of Boneval 
Faure ; Proscerecht, p. 7 ; De Pinto, Inleiding tot het Wetboek 
van Burgerlyke Rechtsvordering, vol. 2, p. 1.) These require- 
ments are, that the summons should be issued in the form pre- 
scribed ; that it should be served on the defendant or on a person 
authorized to accept service on his behalf; and that the service 
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1896 should be effected by some one authorized thereto by puUic 
Baumamn authority. As far as the form is concerned, the present summons 
is all right, but it does not conform with the last two requirements. 
It was not served on the defendant,* or on anyone who had autho- 
rity to accept service on his behalf ; nor was it served by anyone 
who was authorized thereto by public authority. Only the sheriff 
or his lawful deputy is competent to serve a summons. (Van der 
Linden, Judic. Practijk, vol. 1, p. 127 ; Morula, Practijk, pp. 94, 
246, 333 ; Yan Zijl, Judio. Practice, pp. 39, 40.) The Eoman- 
Dutch law expressly forbade the process-servers to allow their 
duties to be carried out by any deputy, except someone appointed 
by civil authority. The new Dutch law contains the same pro- 
vision. (Art. 16, Wetboek van Burgerlyke Rechtsvordering.} 

In the present case the evidence is clear that McLea had never 
had any appointment from the sheriff to serve summonses ; noi; 
had he been appointed as his deputy. In the second place, the 
summons had not been served on anyone who had authority to 
accept service on behalf of defendant.* The attorney, Tennant, 
expressly denies that he had such authority, and the plaintiff says 
that he never gave him any such authority. Except it clearly 
appears that the agent on whom the summons is served has autho- 
rity from the defendant to accept service, the service on any other 
person than the defendant is bad. [Stone v. Wright and Abbot, 
4 B. D. E. p. 178 ; Hofmeyer v. Jurgens ; and Harper v. Souihey, 
Searle, ii., pp. 73, 74.) 

Cloete (with him 8. de ViUiers), for the defendant : It does not 
matter how the summons has been served if only the contents are 
brought to the knowledge of the defendant. {The Queen v. Willemi 
4 Juta, p. 252.) This has been done in the present case. The plaintiff 
Baumann has admitted that he read the summons after it had 
been left with the attorney Tennant. He has himself to blame if 
judgment was given against him by default, as he had sufficient 
time after he received notice of the summons to enter appear- 
ance. He, however, took no further steps, but remained in 
default ; and now he comes and complains that the summons was 
not served upon him. "Will the Court assist and help anyone who 
acts in such a manner against the consec[uences which he himself 

* Now plaintifE. 



V. 
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might have prevented? Secondly, the plaintiff does not show 189G 
that he had any defence against the judgment on the merits of Bauhaun 
the case ; and, as the present action is practically an action for the 
setting aside of the judgment, the plaintiff must show that he had 
a good defence if he wishes to succeed in this action. 

Lohmann : The case which has heen quoted does not decide that 
it is of no consequence how the summons is Served, if only it is 
brought to the notice of the defendant, but merely decides that 
under the 71st and 72nd Eules of the Cape Court a copy of the 
summons need not in every case be left with the defendant. 

Cur. ad. vult. 

Postea. 14th July. 

KoTZE, 0. J. : In view of Eules 13 and 16 of the Eules of 
Court, it is clear that, under the circumstances, the service of the 
summons against Isidore Baumann at the office of Attorney 
Tennant cannot stand. The Court is of opinion that, even 
assuming that the defendant can waive his right to object to 
an irregular service, there is nothing in the present case to show 
that Isidore Baumann has done so. Moreover, the memorandum 
made by the vsdtness McLea also shows that the present plaintiff did 
not do so. As the defendant* was improperly cited before the Circuit 
Court at Johannesburg, the Court will set aside the judgment 
given by that Court. We are, however, of opinion that there 
should be no order as to costs in the present suit, as the plaintiff 
might, by making his objection in the Court below, have avoided 
the costs incurred here. 

Attorneys for tlie plaintiff : De Jongh, Stegmann and Esaelen, 
Attorney for the defendant : J, H. L. Findlay, 

* Now plaintiff. 



80 



OFFICIAL EEPOETS OF THE HIGH COURT 



Coram : 
KOTZE, C.J. 

1896 

18 Jtme. 
1 Aiifjfusf. 



J. D. WEILBAOH v. DIEDEIKSEN AND BRUWEE. 



SEEVITUDE— NOTICE— EEGISTEATION— LAW No. 3, 1886— 
DAMAGES— DIEECT DAMAGES. 

Knowledge on the part of a person, even although a purchaser for value, of the 
existence of a servitude over the property acquired hy him, linds him. 
(De VilKers v. Erasmus, Kotze's Rep., 1881— 84, ji. IbQ, followed.) 

Lav) No. 3, 1886, on the registration of servitudes, does not alter this 
doctrine. Where, therefore, a servitude had been in existence and was 
exercised before the coming info force of Lata No. 3, 1886, but was not 
registered within two years after the talcing effect of that Law, and when 
the defendants were aware of the existence of this servitude over their pro- 
perty, the Court held that the plaintiff was entitled to cause the servitude to 
be registered against the title deeds of the defendants. 

A more or less natural and direct relationship must exist between the 
default or the commission of u, wrongful act and the damage which is 
alleged to have been suffered in consequence. {Of. Naumann v. Jolmson, 
2 Off. Repts.,p. 188.) 

Where, therefore, the plaintiff had been obstructed in the exercise of a 
servitude for the use of water, to lohich he was entitled, and neglected for 
two or three years to take legal action, the Court held that no damage could 
be awarded him in respect to the second and third years. Under a general 
claim for damages in the summons substantial damages can be awarded, 
where the nature of the case justifies it. (WiWatersrand Gold Mining 
Company v. Young, 10 C. L. J. p. 76, followed.) 

This was a case ty default heard before the Chief Justice m 
Chambers on the 18th June, 1896. The facts appear fully from 
the judgment. 



Cloete, for the plaintiff. 



No appearance for the defendants. 

Our. ad. mlt. 

Postea. 1st August, 1896. 

KoTZE, C. J. : This is an action for an order for the registration 
against the title deeds of the farm " Witkop," in the district of 
Heidelberg, which belongs to the defendants, of certain rights 
obtained by the plaintifE under a contract entered into between 
him and one C. J. Schalkwijk. There is also a claim for 2,500^. 
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as damages. The defendants, although they have been properly ^^^ 
served with the summons, and have entered appearance through "Wetlbaoh 
their attorney, have subsequently been barred. The action is diedeiksen 
founded on a certain Koophrief, dated the 17th of September, 1881 , akb Betjwee. 
by which 0. J. Schalkwijk gave the plaiatiff the right to construct Kotze, C.J. 

a dam and water furrow on the farm " Klipbank," situated on 

the Klip Eiver, on payment of the sum of 751., which sum was 
duly paid. 

Schalkwijk entered into the contract on behalf of his wife, who, 
before her marriage with him, was the widow Diedriksen. The 
defendants are her heirs. Defendant J. J. Diedriksen is her son, 
and the other defendant, Bruwer, is the husband of Cornelia Maria 
VHjoen, widow of the late Pieter Diedriksen, also a son of Mrs. 
Schalkwijk by her first marriage with Diedriksen. 

The contract between the plaintifE and Schalkwijk was entered 
into in September, 1881, and the plaintifE thereafter made the dam 
and constructed the furrow. By means of this dam and furrow he 
was enabled to use water from the Klip Eiver. About 189Q 
P. Diedriksen died, and when subsequently his widow married the 
defendant Bruwer, the plaintiff had a dispute with them about the 
water. Bruwer obstructed him in the use of the dam, which had 
been built by him under the terms of the contract, on the ground 
that the contract had not been registered against the title deed of 
the farm Klipbank which was in the possession of Bruwer, and 
that the 751. received by Schalkwijk from Weilbach as the price of 
the servitude had never been paid, either into the estate of his 
deceased father-in-law Diedriksen, or to the heirs of that estate. 
From the evidence of the plaintifif, it further appeared that when 
Bruwer obstructed him in the use of the water and the dam, he 
had done so by words and not by force. Bruwer had thereupon 
leased the water to one English. The plaintiff now not only asks 
that the right to the dam and water furrow, and of the use of the 
water in terms of the contract of September, 1881, shall be 
registered against the titles of the defendants, but also asks for 
damages against them. So far as the claim for the registration of 
the contract against the title deed of the portion of the farm 
Witkop known as Witbank, in the district of Heidelberg, is con- 
cerned, I am of opinion that the plaintiff is entitled to his order. 
The servitude, or right, granted to the plaintiff existed, and was 
exercised, before Law No. 3, 1886, dealing with the registration of 
o.iii G 
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1896 servitudes, came into force. That law provides that where a servitude 
■Weh^ch li^s been granted in a deed of sale or other written document, hef ore 
„ "• the taking effect of the Law, such servitude shall be effective, 

andBeuweb. provided that the document, or a duly certified copy thereof, is 
EotzT^ J registered in the Deeds Office within the period of two years, or is 
— ^ attached to the title deed of the property on which the servitude 
exists, even although the transfer itself makes no mention of the 
servitude. Servitudes, however, which are granted after the pro- 
mulgation of the said Law are of no effect against third parties, 
unless they are mentioned in the title deed of the property upon 
which the servitudes exist. The plaintiff, it is true, has failed to 
cause his servitude to be registered within two years from the 
taking effect of the said Law. It appears that on the 26th of 
April, 1888, transfer of a certain portion of the farm Witkop 
known as Witbank, on the Klip Eiver, in the district of Heidel- 
berg, was passed to Pieter Diedriksen and J. J. Diedriksen 
for the sum of 75/., in satisfaction of their inheritance in the estate 
of their father and mother, but that no mention of the servitude 
sold to Weilbach was made in their title deed. Both defendants, 
however, were aware of the existence of the servitude, and, before 
Bruwer married the widow of Pieter Diedriksen, the plaintiff 
enjoyed the undisturbed use of his rights to the water. Know- 
ledge on the part of the defendant, even if he is a purchaser for 
value, of the existence of a servitude over the property bought by 
him, binds him. This was decided by this Court in Be VilUers v. 
Erasmus (Kotz^'s Eep. 1881—4, p. 159). Law No. 3 of 1886 
has not altered this doctrine. Assuming for the moment that the 
defendants, by the payment of 75/. into the estate of their parents, 
acquired that portion of the farm Witkop which is called Witbank, 
ex oneroso titulo, they would stiU have been bound by their know- 
ledge of the existence of the rights previously obtained on that 
portion of ground by Weilbach, and cannot shield themselves 
behind the provisions of the law on the registration of servi- 
tudes. 

With regard to the claim for damages, a taxed bUl of costs in 
the case of Van der Westhuizen t. Weilbach has been put in, 
amounting to 123/. 10s. lOd., which amount has been paid by 
Weilbach. In the summons, however, the costs paid by WeUbach 
in the action which was brought against him by Yan der 
Westhuizen are not included in the claim against the defendants 
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for damages, and I fail to see how I can take the costs in that 1896 
action into consideration. Even if those costs had been claimed "Wi^^oH 
hy "Weilbaoh from the defendants, it would have been difficult to ^ «'• 
have regarded them as damages caused to the plaintiff by the aud bbtjwee. 
defendants. The evidence of the plaintifE on this point is as „ rrr, j 
follows : " I had a dispute with Van der Westhuizen. I gave him — ^ 
a portion of ground on the farm Witkopjes, situated partly on 
Witbank. I was unable to give him transfer of the ground, as I 
had to give the half of the dam to English, and this I could not 
do because Bruwer prevented me — that is, he obstructed me in 
the use of the water. I had to get transfer from English of the 
ground which I had disposed of to Van der "Westhuizen. Van der 
Westhuizen brought an action against me, and I had to pay 500^., 
or even more if I include the costs." Hence it appears that the 
defendant J. J. Diedriksen cannot be held responsible for the 
action which was brought by Van der Westhuizen against 
Weilbach, as the plaintiff, according to his own statement, was 
prevented from using the water by Bruwer only. Moreover, it is 
not quite clear to me that Weilbach had the right to dispose of the 
water, under his servitude over the portion of the farm Witkop 
called Witbank, to Van der Westhuizen. But even assuming that 
Weilbach had the right so to do, stiU it does not follow that the 
amount which Weilbach had to pay as damages and costs in the 
action brought against him by Van der Westhuizen can be 
recovered from Bruwer. When Bruwer disputed his right to the 
use of the water out of the dam, and obstructed him in the exercise 
of that right, Weilbach ought to have taken legal action against 
Bruwer. This, however, he did not do, and subsequently he was 
sued by Van der Westhuizen in an action for transfer of a certain 
portion of Witkop, which had been sold by him to Van der 
Westhuizen, or in the alternative for damages. As a defence 
to the action, Weilbach pleaded that he was willing to give 
transfer, but that he was prevented from doing so because a 
certain deed of transfer of Witkopjes, situated in the district of 
Heidelberg, passed in the name of F. A. English, had been 
faultily drawn, and had to be altered or amended. He also denied 
that Van der Westhuizen had suffered any damage through the 
non-transfer into his name of the ground bought by him. The 
Court gave judgment against Weilbach in June, 1894, and ordered 
him to give transfer to Van der Westhuizen within three weeks, or 

g2 
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1896 in default to pay the sum of 272/. 10s. as damages, together with 
WEmloH the costs of the action. 

■"• It is difficult to understand how the defendants in the present 

AND BETrmEB. action can he held liable for the damages and costs which "Weilbach 

Kotz6~c J ^^^ *° P^y *° ^^^ ^^^ "Westhuizenin the former action. Neither in 

— ■ the summons nor in the evidence is there anything to show that the 
plaintiff was prevented, by the acts of the defendant, from fulfilling 
his obligation to give transfer to Yan der "Westhuizen. There must 
be proof that this was the direct consequence of either default 
or the commission of some wrongful act by defendants. It is not 
enough to allege that, by reason of the obstruction of the use of 
the water which had been caused by the defendant Bruwer, the 
plaintiff was unable to give transfer to Yan der Westhuizen. The 
deed of sale between the plaintiff and Yan der Westhuizen does not 
deal with the water, and no claim for water has been made by 
Yan der Westhuizen. In Naumann v. Johnson (2 Off. Eepts., 
p. 188), the Court made the following observation: "A more or 
less natural and direct relationship must exist between the alleged 
default and the damage which is said to have ensued therefrom. 
We cannot make suppositions and guesses. We must demand 
such evidence as will reasonably lead to the deduction that the 
damage which is complained of is a natural, reasonable, and proper 
consequence of the negligence of the defendants. In jure non 
remota causa seel proxima spectatur is a well-known and generally 
accepted axiom." I find, in Mayne on Damages, 5th ed., p. 94, 
where he deals with the claims for damages to which the plaintiff 
may be entitled, that the costs paid by him in a former action 
cannot be taken into account. The plaintiff also complains that he 
was unable to work and to sow his lands as he had formerly 
done, owing to the loss of the use of the water. Both he and 
the witness Deysel state that it was the defendant Bruwer who 
prevented the plaintiff from using the water, and therefore it 
follows that if the plaintiff is entitled to damages, he can only 
recover from Bruwer, and not also from the defendant J. J. Died- 
riksen. The plaintiff states that he was unable to do anything 
for two seasons owing to want of water, and he has explained 
how many bags of wheat, barley and oats he could have sown and 
reaped in that time. I am of opinion, however, that he is not 
entitled to bring all this into account against the defendants. The 
evidence of the witness Deysel on this point is very clear. He 
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says, " Brawer obstructed the water ; tlie land was sown when the ^896 
water was obstructed. This was about two or three years ago. The Wellbach 
harvest following the obstruction was gathered in. In the follow- „ "■ 
ing year Weilbach did not sow, but the man to whom Bruwer had and Bbuwee. 
given the water did sow." Kot^.J. 

After the obstruction of the use of the water, the plaintifi was, 

therefore, obliged to reap his standing crops before the ordinary 
sowing season. In the following year he had ample opportunity 
to institute legal proceedings against Bruwer. If he felt that he 
was injured by any obstruction or hindrance in the use of the 
water, he ought to have come to the Court sooner, in order to 
obtain protection against any unlawful action on the part of 
Bruwer, and he cannot now claim damages from Bruwer for the 
loss of two harvests after he first obstructed him in the use of the 
water. He gives, as explanation for his apparent neglect in not 
taking earlier steps against Bruwer, the fact that he hoped to be 
able to arrange a settlement with the defendants. This, however, 
cannot alter the position. Nevertheless, damage has been suffered 
by the plaintiff, and the defendant Bruwer cannot be allowed to 
derive advantage from his own wrongful act. Not only has he 
obstructed the plaintiff in the use of the water, but he has also 
leased the use of the water to English. What exact gain or profit 
was derived by Bruwer from this does not appear, but as this is an 
action ex delicto, and as in such actions the Court does not demand 
proof to an exact penny of the damage suffered, substantial 
damages can be awarded where the nature of the case justifies it, 
under a general claim for damages contained in the summons, as 
was laid down by the Court in the case of Witwatersrand Gold 
Mining Co. v. Toimg (10 C. L. J. P. 76). Under the circumstances 
of the present case, I think that the sum of 251. will be a proper 
amount to award the plaintiff as damages. The judgment of the 
Court win therefore be as follows : — 

1. The plaintiff is declared to be entitled to the dam and water 
furrow on the farm called Witbank, situated on the Klip Eiver, 
under the conditions contained in the written contract of the 
17th September, 1881, between him and C. J. Schalkwijk. 

2. The plaintiff is entitled to cause the rights obtained under 
the said contract to be registered against the title deeds of that 
portion of the farm Witkop, No. 66, situated in the district of 
Heidelberg, known as Witbank, which is owned by the defendants. 
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3. The plaintiff is entitled as against tlie defendant Bruwer to 
the sum of 261. as and for damages. 

4. The plaintiff is entitled as against both defendants to the 

DrEDEIKSEN , J. i.1 • -• 

AND Bettweb. taxed costs oi this action. 



1896 
Weilbaoh 



Kotze, C.J. Attorney for plaintifE: Carl Uechermann, Jun. 



Coram : 
AMESHOIT, J. 
MORICE, J. 

GBEGOEOWSKI, J, 



GONIN V. PIETBES. 



1896 



3 Auj/mt. 



EXCEPTION— INSUPFICIENOT OP SUMMONS— EUETHEE 
PAETICULAES. 

If, in a contract, one of the parties has undertaken to conduct himself quietly 
and honourably, it is not sufficient in a claim for damages, on the ground 
of breach of this contract, to allege that the defendant is leading an immoral 
life, and induces the Kaffir women loho belong to the plaintiff's mission 
school to have carnal intercourse with him. The summons should also liaveset 
out the dates on which the alleged acts have been committed, and the names 
of the Kaffir loomen. 

This was an argument on exceptions. The plaintiff stated in his 
summons that he had leased to the defendant, for a period of ten 
years, beginning on the 1st of January, 1891, the exclusive right 
to keep a shop on the farm Saulspoort, and to trade there, on pay- 
ment of a certain rent and under conditions more fully set forth 
in the contract annexed to the summons ; that one of the conditions 
under the said contract was that the lessee should lead a quiet and 
honourable life, and not interfere with the missionary work of the 
lessor ; that instead of fulfilling this condition, the defendant was 
leading an immoral life, and induced the Kaffir women who 
belonged to the mission church to have carnal intercourse with him, 
and as a result he, the defendant, had begotten two children out of 
certain Kaffir women, which had done great harm to the mission 
work ; that defendant had been called upon to submit the matter 
to arbitration in terms of the contract, but he refused to do so, and 
also refused to remove himself from the farm, although constantly 
requested so to do. The plaintiff prayed for cancellation of the 
contract and damages. The defendant excepted to the summons 
on the ground : — 

1. That the summons contained no ground of action, as the 
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allegations set out in the summons did not constitute a breach of 1896 

the contract attached thereto. Gonin 

2. That the summons was vague and embarrassing in general, p "' b~ 

. and more especially in so far as it did not mention the date and 

the other particulars of the alleged acts, and the names and other 
particulars of the KafSr women referred to. 

Wessels (with Mm Lohmann), for defendant and exoipient. 

Cloete (with him Muller), for the plaintiff and respondent. 

The Court dismissed the first exception, but allowed the second, 
with leave to amend the summons. Costs to be costs in the suit. 
The action was afterwards withdrawn. 

Attorney for the plaintiff : P. A, M. Cloete. 
Attorneys for defendant : Booth and Wessels. 



E. C. O'NEILL V. C. T. MAHEEEY and P. M. DONALD. Coram: 

AMESHOFP, J. 



MORIGE, J. 

GEEG0B0W3KI, J. 



SUMMONS FOE A SPECIFIED SUM— EXCEPTION THAT THE 



SUMMONS "WAS VAGUE AND EMBAEEASSINa. 1896 

Where a summons prays for a specified sum under a contract, it is not 3 Aiigust. 
necessary to give particulars as to how the amount is arrived at. 

The plaintiff sued defendant for 775/. under a contract. Excep- 
tion was taken that the summons was vague and ambiguous, in 
that it did not state how the amount was arrived at. It merely 
stated, "200/. first payment; 150/. paid monthly up to the Ist 
June, 1896 ; credit for 400/., plus ten per cent, interest." 

Wessels, for exoipient. 

Usselen, for respondent. 

The Court dismissed the exception, with costs. 
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Coram : 
AMESHOEF, J. 
MORICB, J. 

GEEGOKOWSKI, J. 



THE OOMMEECIAL ASSOCIATION COMPANY 



1896 



4 August. 



J. H. EAINIEE N.O. 

An action begins ivith the issue of the summons. 

This was an appeal against tlie judgment of Jorissen, J., delivered 
on the 21st of May, 1895. 

The question was, When does an action begin — with the demand 
or with the summons ? 

SaKnger was insured in the Commercial Association Company. 
Sect. 16 of the policy provides : " Action must be commenced 
within six weeks, otherwise cannot be brought." 

In these circumstances, respondent started an action, but 
served only a letter of demand, and not a summons. A special 
plea was put in that the action could not be instituted now, as the 
stipulated six weeks had passed. 

JoEissEN, J., decided against the special plea on the ground 
that a letter of demand had been sent. 

Esselen, for appellant. 

Wessels, for respondent. 

The Court called first upon "Wessels, who argued that under the 
10th Eule of Court the letter of demand is the beginning of an 
action. He cited Keller, Procedure Civile des Eomains (pp. 20 i, 
217). The litis dcnunciatio is the commencement of an action. 
This is accepted by our Eules. The institution of an action is an 
onerous condition in favour of the Association Company, and must 
be interpreted favourably towards the insured. 

Esselen, for the respondent, cited Sander's Institutes of Justinian, 
p. 61 (Introduction) ; Sweet's Law Dictionary, p. 25 ; Morton's 
Law Lexicon, Actio Eegels, 7. 10, 11, van de Eegels van het Hof ; 
Y. d. Linden, Judicieele Praktijk, vol. 1, p. 106. 



The Court overruled the judgment of Jorissen, J., on the 
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special plea in the case, and altered the judgment to one upholding 
the exception and dismissing the summons with costs, on the 
ground that the action had not been begun within the time 
stipulated in sect. 16 of the policy. An action is not regarded as 
having begun before the summons is issued. 
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1896 

The 
commeeciai. 
Assoc. Co. 

V. 

Rainiee. 



D. 0. WOOLFP 

V. 

L. ABRAHAMSON and H. ECKSTEIN & 00. 



Coram . 
AMESHOIT, J. 
MORICE, J. 

GREGOROWSKt, J. 



EXCEPTION— POSSESSION OP EIGHTS, WEITTEN OE VERBAL— 
PAETNBESHIP PEIVITY. 

Where a summons is issued upon a cession of rights, it must state whether the 
cession is verbal or written. A partnership cannot he sued on an agreement 
personally entered into hy one of the partners, unless the summons alleges 
that the partner in question acted on behalf of the partnership. 

This was an argument on exceptions. The plaintiff set forth in 
the summons that he had obtained cession of all the rights of the 
firm Woolff Brothers ; that in January, 1889, one Johnstone had 
pegged off certain eight claims on the farm Turffontein on behalf 
of Woolff Brothers ; that the licence moneys on the said claims 
had been paid by Woolff Brothers ; that Johnstone, having the 
right to sell the claims on behalf of Woolff Brothers, had sold 
them, together with certain other claims, to the first defendant, 
Abrahamson, for 1,500/. and 1,500 shares in a company to be 
floated; that Johnstone, with the connivance of the first defen- 
dant, wrongly and without the knowledge and consent of WoolS 
Brothers, but with the knowledge of the defendants, had sold the 
right to the said shares to the second defendants, as would appear 
from the contract of sale, marked B, annexed to the summons ; 
that Eckstein & Oo. had subsequently sold the right for 120,000/. ; 
therefore the plaintiff had suffered damage to the amount of 
8,000/. 



1896 

3 August. 

4 August. 
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1896 The defendants excepted to tlie summons on the following 

WooLPs grounds : — 

*'■ 1. That it was alleged that the plaintiff had obtained his right 

AHD in respect of the said claims from the firm "Woolff Brothers, but it 

H. ^czsTEm ^^^ ^^^ stated whether the right had been obtained in writuig or 

TerbaUy, nor was there any written cession of the said right 

annexed to the summons. 

2. That the plaintiff in this action sued Eckstein & Co., whereas 
it appeared clearly from the annexure E to the summons that the 
contract of sale was entered into with H. Eckstein personally, and 
there was no allegation that H. Eckstein had acted on behalf of 
the firm H. Eckstein & Co. The second exception was raised by 
H. Eckstein & Co. only. 

Esselen, for the first defendant and exoipient. 

Wessels (with him Dickson), for H. Eckstein & Co., the second 
defendants and excipients. 

Cloete, for the plaintiff, the present respondent. 

The Court held that the exception raised by both defendants— 
viz., that the summons was vague, in that it did not allege whether 
the agreement by which the plaintiff acquired the assets of WooM 
& Co. was verbal or written — was good. The Court was also of 
opinion that the exception taken by H. Eckstein & Co., namely, 
that the document annexed to the summons did not disclose any 
ground of action against H. Eckstein & Co., was also good, seeing 
that, according to the annexed documents, the contract was with 
H. Eckstein personally. Both exceptions were therefore allowed, 
and respondent was ordered to pay the costs. 

Attorney for the plaintiff : Jas. Berrange. 
Attorneys for the defendants : Tancred and Lunnon. 
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mx PARTE p. J. MOSTERT. 



DOMICILE— DIVOECE—^Z PARTE APPLICATION— APPEAL. 

The domicile of the wife is that of her husband. Leave was therefore given to 
the applicant, who was resident in this country, to sue his wife, who was 
resident in the Cape Colony, ly edict, for restitution of conjugal rights. 
An appeal from a judgment in an ex parte application was allowed, as a 
renewal of the original application. 

This was an appeal from a judgmeiit of Jorissen, J., given in 
Chambers on the 21st May, 1896. The applicant set forth in his 
petition that he' was married in the Cape Colony in 1878, that he 
resided there with his wife until February, 1887, when he changed 
his domicile to Johannesburg in this State, and that, notwithstanding 
his repeated requests and his offers to pay her travelling expenses, 
his wife persistently refused to come to join him ; he therefore 
prayed for leave to sue her by edict for restitution of conjugal 
rights, and in default for divorce, on the ground of malicious 
desertion. Jorissen, J., gave the following judgment : In this 
action for divorce on the ground of malicious desertion, the plain- 
tiff, who is resident in Johannesburg, desires to sue his wife, who 
resides in Cape Town. I am of opinion that the plaintiff ought 
not to proceed in this coimtry, but before the Court of the country 
in which the parties last cohabited. There is no doubt that the 
plaintiff will be allowed to prove his claim before a Court in the 
Cape Colony, whereas, in my opinion, he ought not to be allowed 
to proceed in this country. The plaintiff and the defendant were 
domiciled in Cape Town, they married there, and. their children 
were bom there. In order to better himself, the plaintiff migrated 
to Johannesburg, and now when his wife refuses to follow him 
thither he speaks of malicious desertion. This appears to me 
to be a very dangerous method of obtaining a divorce, and the 
Court must be careful not to encourage such practices ; the com- 
petent Court in this case is the Court in the Cape Colony. 

The action was therefore dismissed, and an appeal was lodged 
against the judgment. 

Ameshoff, J., raised the question whether there could be an 
appeal against an ex parte application. The Court, however. 



Coram : 
AMESHOFF, J. 

MORICE, J. 

GREQOROWSKT, J. 



1896 



4 August. 
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1896 allowed the appeal to proceed, as a renewal of the application made 
Ex PAETB before Judge Jorissen. 

P.J.MOSTEET. 

AmeshofF, J. Dickson, for the appellant : The applicant is domiciled in the 
Transvaal, and the domicile of the wife is that of her hushand. 

The Court allowed the application ; leave was given to the 
applicant to sue his wife by edict, the summons to be personally 
served, and to be returnable on the 12th of September, 1896. 

Attorney for appellant : W. A. Tindall. 



Coram: SACKE AND SAENGER V. SOHULEE. 



AMESHOFF, J. 

MORICE, J. 

QREGOROWSKI, J. 

— CESSION OF EiaHTS— CONDITION OF "FLOTATION, SALE OR 

1896 OTHERWISE "—DISPOSAL OF PEOSPEOTING EIGHTS. 

4 August. A. made an agreement with B., hy which he ceded to B. certain prospecting 
rights on certain property, for a certain sum in cash, and for a further 
amount in shares " on flotation, sale or otherwise " of the property. 

B. subsequently ceded all his rights to G. as " trustee" for a company to 
he floated, and the company was subsequently floated. The Court held that 
a dealing with the property such as was contemplated in the summons 
between A. and B. had tajcen place, and that A. was entitled to claim from 
B. the money and shares stipulated for. 

This was an appeal from a judgment of Jorissen, J., delivered on 
Circuit at Johannesburg on the 25th of March, 1896. The respon- 
dent, plaintiff in the Court below, sued the appellant for a sum of 
1,250^. and 1,250 shares, under the following circumstances : — 

The plaintiff had certain prospecting rights on certain property. 
On the 27th of February, 1895, an agreement was entered into 
between him and the defendants, Sacke and Saenger, the terms of 
which were contained in a letter, written by the defendant Saenger, 
on behalf of Sacke and himself. Under this agreement, the 
plaintiff ceded all his rights aforesaid to the defendants, against 
payment of the sum of one hundred pounds in cash, and further 
payment of 1,200^. in cash and 1,250 shares on "Rotation, sale or 
otherwise " of the property. On the 24th September, 1895, the 
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defendants sold all their rights to George Albu, as " trustee " f or a 
certain company to be floated ; this company was floated on the 
1st of November, 1895, under the name of the Sacke Estates and 
Mining Company, Limited. The plaintiff now contended that he 
was entitled to claim from the defendants the consideration agreed 
upon. 

The defendants admitted the agreement of the 27th of February, 
but alleged that the property had not been sold or floated into a 
company; but that they had merely sold theii- rights under an 
agreement to George Albu, and that therefore the Sacke Estates 
and Mining Company stood in their place, and would be respon- 
sible to the plaintiff when the property was actually sold or 
floated. 
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1896 

Sacke and 
Saenqeb, 

V. 
SCHITLEE. 



JoRissEN, J., held that there had been such a dealing with the 
property as was contemplated in the agreement between plaintiff 
and the defendants. He therefore gave judgment in favour of 
the plaintiff, with costs. 

An appeal was lodged on the ground that the documentary 
evidence did not justify the judgment. 

Saner, for the appellants : The property has not been sold or 
floated, but has merely been made over to the Sacke Estates and 
Mining Company, for prospecting purposes, with the option of 
purchase. The company is merely the agent of the appellants, 
and is not the company contemplated in the agreement. It is a 
trust company. The property has not been sold, but still belongs 
to the original owners. The appellants are, therefore, not liable 
for the amount for which they are sued. 

Esselen (with him Wessels), for the respondent. 

The appeal was dismissed, with costs, by the Court, on the 
ground that there was nothing to show that the Judge in first 
instance was wrong in coming to the conclusion that the property 
was sold to the Sacke Estates and Mining Company, and that 
respondent was entitled to shares in that company. 



Attorneys for appellants : Stegmann and Esselen. 
Attorneys for respondent: Rauhenheimer and Blare. 
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Coram: THE STATE V. 0. G. DE JONG. 

AMESHOFF, J. 



MORICE, J. 

KLETN, J. 

CRIMINAL PROOEDUEE—PEOSEOUTION— EIGHT OP APPEAL— 
1896 LAW No. 1, 1896, SECT. 1. 

'*"* • y^e giate Attorney, even under Law No. "7, 1896, liai no right of appeal from 
a verdict in a criminal case, under luhicli the accused is found " not guilty.'' 

This was an appeal from a judgment of the Criminal Landdrost 
at Johannesburg. The respondent was accused of the crime of 
"falsiteU," or the uttering of a false document, knowing that it was 
false. The Landdrost held, that one element of the crime had 
not been sufficiently proved, and that he was therefore bound to 
find the accused not guilty. An appeal was lodged by the State 
against this judgment, under sect. 1 of Law No. 7, 1896. 

Esser, for the respondent, objected to the appeal under the new 
sect. 106 of the Criminal Procedure, enacted by sect. 1 of Law 
No. 7, 1896. 

The judgment against which an appeal may be lodged must 
contain a punishment. In the present case the accused has been 
found not guilty, and the judgment therefore does not contain any 
punishment. 

Barber (for the State) : Law No. 7, 1896, gives the State the 
right to appeal. If the contention of the respondent is sound, 
there can never be an appeal on the part of the State. 

The Court held that the objection was sound, and dismissed the 
appeal. 
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W. J. LETDS N.O. Coram: 

^. KOTZE, C.J. 

THE TEANSYAAL CONSOLIDATED COAL MINES, kleyn, j 

LIMITED. '■ 

1896 



TRANSFEE DUTY— CESSION OF MINERAL RIGHTS-SECT. 14 
OP LAW No. 7, 1883. 

Transfer duty is not payable on a promise to cede mineral rights, hut only 
on a cession of mineral rights by notarial cession, in accordance with 
sect. 14, Law 7, 1883. 

This was a special case submitted by tlie parties for the decision of 
tlie Court. There was formerly a company named the Transvaal 
Coal Company ; certain owners of farms agreed to cede the coal 
rights on their farms to the company, but the cession had never 
been registered. The owners had received 20,000/. in part pay- 
ment for the promised cession. The Transvaal Coal Company 
ceded all its rights to the defendant company for a certain sum in 
cash, and 22,000/. in shares; transfer duty was paid on that 
amount, and the owners of the farms thereupon made a notarial 
cession of the coal rights direct to the defendant company. The 
Registrar of Deeds refused to register the cession, unless transfer 
duty was also paid on the 20,000/. paid by the former company. 
The question to be decided was whether the defendant company 
ought to pay transfer duty on this amount. 

Lohmami, for the plaintiff N.O. : The old company had a right 
against the owners of the farms. There had been part perfor- 
mance. He also referred to the case of Steyn v. Bezuidenhout, 
decided on the 6th of March, 1890, and reported in Barber's Gold 
Law, pp. 63 — 64. 



6 August, 



Wessels, for the defendant company : There has been no transfer 
of the right to minerals, as such a transfer cannot take place 
except by notarial cession. (See sect. 14 of Law No. 7, 1883, and 
Volksraad Eesolution dated the 12th August, 1886, Art. 1422, 
Transvaal Laws, p. 287.) 
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1896 

"W. J. Letds 
N.O. 

V. 

The 

Teansvaal 

Consolidated 

Coal Mines, 

Limited. 

Kotze, C.J. 



KoTZE, C. J. : The Court, in view of sect. 14 of Law No. 7, 
1883, is of opinion that the Eegistrar of Deeds cannot claim 
transfer duty on the cession between the owners and the old 
company. It must first appear that the owners have given a 
notarial cession of mineral rights, duly registered in favour of the 
old company. An agreement, or a mere arrangement, between 
the owners and the old company with regard to mineral rights 
does not fall under Law No. 7, 1883. There must therefore be 
judgment in favour of the defendant, with costs. 



Attorney for plaintiff N.O. : Fred. Kleyti. 
Attorneys for defendant company : Booth and Wesseh. 



Coram: L. ANKEE V. M. EEUTEE. 

KOTZE, C.J. 

MORICE, J. 

KLETN, J. MANDATE— REVOCATION OF A POWEE— COSTS OF APPEAL. 



1896 



A person wjio has given another a mandate to buy goods for him can at any 

time withdraw the mandate, provided he repays his agent in full all the 

6 Aiiffnst. expenses and disbursements which were necessary in order didy to carry 

out the mandate. An appellant who obtains a material alteration in the 

judgment against which he appeals is, as a rule, entitled to the costs of 



This was an appeal from a judgment of the Landdrost of Heidel- 
berg. The defendant, now appellant, was sued in the Court below 
for payment of eleven pounds on the following grounds, which 
were set forth in the summons : — 

That defendant had on the 5th of March, 1895, at Heidelberg, 
given the plaintiff a document, duly signed by him, by which he 
placed in the plaintiff's hands the sale of his (defendant's) one 
hundred and five claims on the Town Lands at Heidelberg at the 
price of 10/. a claim, and by which he also bound himself to refer 
all persons who wished to buy the said claims to the plaintifi, 
under condition that the plaintiff should pay the licence moneys on 
the hundred and five claims, and should look after them ; and that 
the plaintiff should draw the powers, and should lodge them on 



M. Reutee. 
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the 14th of March, 1895 ; that the plaintiff had fulfilled his duties i896 
^y P^iyiiig 13^. 2s. 6d. as licence moneys for the said hundred and l. Ankeb 
five claims ; had looked after them, and had, on the 14th of March, 
1895, handed in the powers of attorney with the necessary Eevenue 
stamps, amounting to 71. 17s. 6d. ; that defendant, in or ahout 
April, 1895, had sold the said one hundred and five claims to third 
parties, without referring them to plaintiff, as he was obliged and 
bound to do under his agreement ; that defendant, thereafter, 
entered into a verbal agreement with plaintiff, by which he pro- 
mised to pay to the plaintiff the sum of 150;., if the plaintiff would 
refrain from lodging an interdict against the sale of these one 
hundred and five claims ; that the plaintiff had, by the defendant's 
action as aforesaid, suffered damage to at least the sum of 50^., in 
addition to the sums of 13/. 2s. 6d. and 71. 17s. 6d. paid by him. 
The document mentioned in the summons read as foUows : — ■ 

"I, the undersigned, hereby undertake and grant to Mr. W. 
Eeuter the right of disposal of my one hundred and five claims, 
■ situated on the town lands at Heidelberg for the sum of lOZ. 
per claim, and that I shall refer all persons, who may wish to 
buy the said claims, to the said W. Reuter, on condition that 
the said W. Eeuter pays the licence moneys on the said one 
hundred and five claims, and looks after them well and draws 
up the powers of attorney which must be handed in on the 14th 
of March, 1895. 

" Heidelberg, (Signed) L. Amkeb. 

" 5th March, 1895. 

"As witness (signed) W. W. Phaser." 

In the Court below, the defendant tendered the plaintiff 21/., 
which he admitted was due to the plaintiff, but refused to pay any 
damages. He stated that he had notified to the plaintiff that, as 
the latter was unable to sell the claims, he withdrew the mandate 
given him ; and he produced the following letter, which the 
plaintiff admitted that he had received : — 

"Heidelberg, 
"19th March, 1895. 
" W. Eetjtee, Esq., 

" Heidelberg. 
"Dear Sir, — "With regard to a certain block of a hundred 
and five claims, more or less, situated on the town lands here,, 
o.iii H 
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1896 which, block is registered in my name, and has been handed to 

L Ankee y°^ *°' *^^ purpose of being disposed of, I hereby beg to inform 

you that I hereby withdraw my power in your favour, as I 
have disposed of the said block for myself. 
" Kindly send me your account, and oblige, 

" Yours faithfuUy, 

"L. Ankee." 

Witli regard to the second agreement, he denied that he ever 
entered into any such agreement with the plaintiff. From the 
evidence, it appeared that the plaintiff had repeatedly tried to 
sell the claims, hut had not succeeded in doing so, as buyers 
thought the price too high ; that the plaintiff had thereupon gone 
direct to the defendant, who, being satisfied with the price offered, 
had sold the claims, of which fact he thereupon gave notice to the 
plaintiff in the letter already mentioned. There was, moreover, 
no evidence to support the second agreement stated by the plaintiff 
to have been made, but which was denied by the defendant. 

The Landdrost therefore gave Judgment in favour of the 
plaintiff, as prayed, with the costs. 

Lohmann, for appellant : The Landdrost has not grasped the 
doctrine of mandate. A mandate can be revoked at any time. 
The defendant was fully within his rights, when he found that the 
plaintiff was unable to sell the claims, in taking the matter into 
his own hands, and concluding it himself. He must, of course, 
repay the costs which the plaintiff has, in good faith, incurred in 
carrying out his mandate ; but this he has done, as he has tendered 
the money to the plaintiff. 

Sauer, for the respondent : The Landdrost is right in his 
judgment. It has often been decided that, if the' agent loses his 
commission through the fault of the principal, the principal must 
make good the damage. The defendant had no right, when once 
he had placed the claims in the hands of the defendant to sell, to 
take them out of his hands and to sell them himself. He has, by 
so doing, caused the plaintifi to lose his commissioii, and is, there- 
fore, the cause of damage to the plaintiff. He is bound to 
indemnify him, and the appeal ought therefore to be dismissed. 
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Lohmami: My learned friend is confusing two quite distinct 
matters. It is quite true, when a person has given another a 
mandate to sell certain goods on his behalf for a fixed commission, 
and then goes behind his agent and sells the goods himself to 
persons whom the agent has introduced to him, that the principal 
must pay the commission which the agent wonld have received. 
But this is not the case in the present instance. In this case, the 
defendant has merely withdrawn the power which he had given to 
the plaintiff, and has himself carried out what the plaintifi was 
unable to do. 
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1893 
L. Ankee 

V. 

M. Eeuteb. 



KoTZE, 0. J. : The Court is of opinion that the judgment in the 
Court below must be altered to a judgment in favour of the 
plaintiff for 211. with costs up to the date of tender. 

As the appellant has succeeded in obtaining a material amend- 
ment of the judgment in the first instance, he is entitled to the 
costs of appeal. 

Attorneys for appellant : Boux and Ballot. 
Attorney lor respondent : S. K. H. Lingheeh. 



HOLLIDGB V. MENDELSOHN AND BLAKE. 



MASTEE— EMPLOTEE- 



-THE WORDS IN WHICH A DISMISSAL 
IS GIVEN. 



The question here was whether, hy uttering the words " If you have no confidence 
in me, I had better go," an employee had waived his right to a montVa 
notice. The Court held that the employee was entitled to a month's notice. 

This was an appeal from a judgment of the Special Judicial 
Commissioner at Johannesburg, delivered on the 15th of November, 
1895. The appellant, who was the plaintiff in the Court below, 
had sued defendant for 40/. damages for wrongful dismissal. The 
40/. consisted of 201. for salary for October, the month in which 
the plaintiff was dismissed, and 20/. for November. 

h2 



Coram : 
KOTZE, C.J. 
MORICE, J. 
KLETN, J. 

1896 
7 Auf/ust. 
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1896 Judgment was given only for 13^., which had been tendered. 

HoLiJDaE The plaintiff appealed against the judgment. 

*• The facts were shortly as f oUows : Hollidge, the appellant, was 

AND Blake, employed as barman at the Wanderer's Bar for five months. 
' Hollidge was accused by some Kaffirs of having stolen some 
liquor, but was acquitted. He wished to explain the matter to 
Blake, but as Blake would attach no credit to his explanation, 
HoUidge said : " As you have no confidence in me, I had better 
go." Whereupon Blake replied : " Under the circumstances you 
cannot possibly remain," and he then tendered him a cheque for 
13^. as payment. Hollidge, however, demanded his full salary, 
both for October and November, as Blake had to give him a 
month's notice. 

Esselen, for appellant : Appellant did say, " If you have no con- 
fidence in me, I had better go," and he refused to accept a cheque 
for 13/. as salary up to date, but has not waived his right to a 
month's notice. 

Cloete, for respondent : The appellant left when Blake replied 
to his words, " Tou cannot possibly remain " ; by so doing he con- 
sented to his dismissal. 

The Court held that, under the circumstances, the plaintiff had 
not waived his right to a month's notice. Blake's words, " Tou 
cannot possibly remain," amounted to a dismissal ; the appellant 
was entitled to a month's notice, and therefore to his wages up to 
the 21st of November. The judgment of the Court below was 
therefore altered to a judgment for 13/., and 20/., a month's salary 
from October the 21st, in lieu of notice. The judgment in the 
first instance was therefore amended into judgment in favour of 
plaintiff for 33/. with costs. Appellant held entitled to costs of 
appeal. 
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\ 

FEASER V. COLEMAN. '\,'- Co,-a„t: 

'x.^ KOTZE, C.J. 

""-=——- '^ TvroTi toth' t 

TEANSLATION OF DOCUMENTS— EXCEPTION. kletN J.' 



10 August. 



Where, in an action on a promissory note, a translation of the certificate of ' 

presentation is ashed for, the Landdrost is tound to give an opportunity jggg 

of providing it; hut the absence of a translation is no ground of exception. 

This was an appeal from the judgment of tlie Landdrost of 
Johannesburg, delivered on the 30th of March, 1896. 

The appellant, plaintiff in the Court helow, sued on a promissory 
note, and an exception was raised that the certificate of presentation 
was not in the official language of the country. The Landdrost 
allowed the exception and granted absolution from the instance. 

Esselen, for appellant. 

Cloete, for respondent. 

The Court held, that what the Landdrost ought to have done 
was to have postponed the case until a proper translation of the 
promissory note, which was written in English, had been included 
in the certificate of presentation. The notarial protest, and also the 
certificate, were in the Dutch language ; but the promissory note, 
which was recited in the certificate, was in the original English, 
and there was no translation thereof. The judgment of the 
Landdrost was set aside and the appeal allowed with costs. The 
case was referred back to the Landdrost. 

Attorneys for appellant : Rouw and Ballot. 
Attorney for respondent : BuJees. 



MAJOOR V. VAN TONDER. comm.- 

KOTZE, C.J. 

ASSAULT— DAMAGES— TENDER-COSTS. MORICE, J. 

KLETN, J. 

Where, in a case on appeal, it appears that the Court helow has allowed an 

insufficient amount of damages, the Court will increase the damages. A 
Landdrost must not act arbitrarily in awarding costs. 



This was an appeal from the judgment of the Acting Landdrost 
of Zoutpansberg. The appellant sued for 10/. damages for assault. 



10 August. 
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1896 rpjje respondent tendered 10s. Tlie Acting Landdrost gave judg- 
Majooe ment in favour of the plaintiff for 10s., but awarded costs against 
him. An appeal was lodged against this judgment. 



Van Tondee. 



Cloete, for the appellant : The Landdrost gave judgment in. 
favour of the plaintiff for 10s., and remarked that the plaintiS 
must pay the costs, as, before summons was issued, 10s. was 
admitted to be sufficient, but there is no evidence to that effect. 
Substantial justice has not been done ; 10s. is a totally inadequate 
amount in damages. 

Bichson, for respondent : The Landdrost heard the Kaffir. He 
came to the conclusion that the assault was not a serious one, and 
said that 10s., the amount which was tendered in the plea, was 
sufficient. He was, therefore, quite right in awarding the costs, 
which were unnecessary, against the plaintiff. 

KoTZE, 0. J., in delivering judgment, said: The Court is of 
opinion that the Landdrost was not justified in accepting as the 
truth what is set forth in the defendant's plea. The defendant 
did not appear at the trial, and there is no evidence in support of 
his plea, or defence, before the Court. The plaintiff's evidence is 
uncontradicted, and from that evidence it appears that the assault 
was not a slight one, and was wholly unprovoked. The amount 
of 10s., as damages, is inadequate. The Court is competent to 
amend the judgment given in the first instance by now doing what 
the Magistrate in the Court below ought to have done. As an 
alteration of the measure of damages is prayed for, the Court wiH 
increase the damages to 21. The Magistrate also erred on the 
question of costs. His decision as to costs must be exercised 
judicially and not arbitrarily. This has repeatedly been laid down 
by the Court, and, in the present case, there is no lawful ground 
which can justify the action of the Magistrate in refusing to grant 
costs in favour of the plaintiff. The appeal is therefore allowed, 
with costs; and the judgment of the Court below is altered to 
judgment in favour of the plaintiff for 21. as damages, with costs. 
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THE NETHBELANDS SOUTH AERICAN EAILWAT Coram: 

OO^P^NT mow'- 

V. KLETN, J. 

YAN EOOTEN. 

1896 

LIABILITY FOE DAMAGES— OONTEIBUTION— NEGLIGENCE. ^" '^"^"'*' 

Where injury is caused hy one person to another, which might have ieen avoided 
had it not been for contrihutory negligence on the part of the injured party, 
the party who causes the injury is not liahle for damages, (Botes v, 
N. Z. A. S. M., 2 Off. Repts.,p. 136, followed.) 

This was an appeal from a judgment of the Acting Judicial 
Commissioner at Pretoria, by whioli the defendant, now the 
appellant, was ordered to pay to the plaintiff, now respondent, the 
sum of 1001. as damages for injury suffered by him in consequence 
of his wagon having been run down by a train belonging to the 
appellant company. The plaintiff set forth in his summons that 
on the evening of the 20th of April, 1896, while he was travelling 
on the road from Pietersburg to Pretoria, his wagon was run down 
by a train, belonging to the defendant company, at the crossing 
over the railway near Pretoria, and was smashed to pieces, and 
that all his goods, which were on the wagon, were totally destroyed ; 
that the accident was due to the negligence of the defendant com- 
pany ; and that, although the damage suffered by him exceeded 
115/., he was willing to reduce the amount claimed to 100/., in 
order to bring the case within the jurisdiction of the Landdrost. 

The defendant company denied that the accident was due to its 
negligence, and alleged that it was caused by the carelessness of 
the plaintiff himself, and set up a claim in reconvention for 
1,000/. damages, for injuries caused to the engine in consequence 
of the collision with the plaintiff's wagon. 

The plaintiff stated, in giving his evidence before the Court 
below, that between 7 and 8 o'clock on the evening of the 20th 
April, he was on the main road from Pietersburg to Pretoria, with 
his wagon and oxen, at the point where it crosses the railway line, 
and that another wagon was immediately in front of his. He 
heard the train whistle, but it was too late to turn round. He did 
not hear the train, or see it coming. In cross-examination, how- 
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1896 ever, he admitted that it would have been easy for him to have 
The done so, if he had been on the look-out, as at that spot the 

Netheelasds country was open and he could see a long distance ahead, so that 

At'eioan the train could be seen from all sides as it approached. He added, 

^■_ °' moreover, that the first time he had been at that spot was when 

VauEooten. the accident had occurred, and that he was a stranger in those 
parts. He also admitted that, as the wagon was crossing the rail- 
way line, he v/as sitting under the hood, and had not looked out to 
see whether a train was approaching or not, and that a Kaffir was 
driving the oxen attached to the wagon which was run down, and 
that no white man was in attendance. Another witness, Pretorius, 
who was sitting on the wagon with the plaintiff, confirmed his 
evidence, and agreed with the plaintiff in saying, that when they 
crossed the railway line they were sitting in conversation on the 
wagon and did not look to see whether there was any train on the 
line. The conductor of the train, who was called by the defendant 
company, stated that before they came to the crossing the train 
whistled several times ; that from the main road it was possible to 
see the train approaching at a distance of fi'om twelve to thirteen 
hundred yards ; that the train had its lamps burning, and was 
travelling slowly, as immediately after the accident occurred it was 
pulled up. The assistant conductor and the engine driver of the 
train confirmed these statements. The engine driver also gave 
evidence with regard to the damage which was caused to the 
engine by the collision. 

The Landdrost gave judgment in favour of the plaintiff as 
prayed in the summons, as he was of opinion that negligence on 
the part of the defendant company had been proved ; for, accord- 
ing to the evidence, no precaution had been taken by placing a 
gate or a watchman at the crossing of the railway line on the 
main road ; and moreover the plaintiff was unacquainted with the 
locality, and was travelling the road for the first time, and was 
unaware that there was a railway line there. The Landdrost also 
took into consideration the fact that it was dark when the accident 
occurred, and that, immediately at the crossing, there was a bend in 
the road, so that the lights of the train did not show its exact course. 

Wessek, for the appellant : The facts as placed before the 
Landdrost show clearly that there was negligence on the part of 
respondent. Instead of looking out to see whether there was a 
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train coming, he was sitting under tlie hood engaged in con- 18^6 

versation. The principles laid down by the Court in Botes v. the 

JSr. Z. A. S. M: (2 off. Eepts., p. 136) must be followed in this ^"^^l,,^^™' 

case'. Afeioan 

Eail. Co. 

Cloete, for the respondent, relied on the decision of the Court in ^-^ Rooten. 
Nel V. N. Z. A. 8. M. (2 Off. Eepts., p. 162), and contended 
that the responsibility for the accident lay with the appellant 
company, which was bound to put a watchman or a gate at the 
crossing. 

KoTzl:, C. J. : The Court is of opinion that, assuming that there 
was negligence on the part of the engine driver in not whistling 
sooner, and not travelling at the ordinary pace at the crossing 
over a large main road, there was also neghgence on the part of 
the plaintiff. He might easily have seen the train approaching at 
a distance of twelve to thirteen hundred yards if he kept a proper 
look-out; instead of that, he was sitting under the hood of the 
first wagon, and when he ran back towards the second wagon, to 
which there was no leader, the first wagon was run down by the 
train. The plaintiff, therefore, has also been negligent, and 
ought not to be heard to ask for damages in consequence of an 
act which would never have happened if he had exercised due 
caution. The case falls within the principle laid down in Botes v. 
iV. Z. A. S. M. rather than within the raito decidendi in the case of 
iVe/ V. iV. Z. A. 8. M. The judgment given in the first instance 
must therefore be altered into judgment in favour of the company, 
with costs. 

Attorney for tlie appellant : 8. K. H. Lingheeh. 
Attorney for the respondent : J. H. L. Findlay. 
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Coram: W. J. LEYDS N.O. V. BOOTH AND WESSELS. 

KOTZE, C.J. 

MORICE, J. 

KLEYN, J. FIRM. OF ATTOENEYS— ANNUAL LICENCE— LAW No. 6, 1882, 

SECT. 7. 

^,_. Where two or more attorneys practise their prof ession in partnership at the same 

10 Atigmt. place, the firm need only pay one licence, and need not take out a separate 

licence for each partner. 

This was a special case submitted for the decision of the Court, 
under the following circumstances : — 

The defendants were a firm of attorneys at Pretoria, and the 
partners were Edward Booth, James Ashford Batty and Hendrik 
Lodewyk Malherhe. 

The plaintiff N.O. contended that the individual members of the 
firm should each take out a separate licence, as they each practised 
individually as an attorney. 

The defendants contested the point, and submitted that, as they 
were carrying on business in partnership, the partnership should 
only take out one licence ; and that it was of no consequence how 
many members there were in the firm. 

Cloete, for the plaintiff, relied on Law No. 2, 1871, and on sect. 1, 
sub-sect. 6, of Law No. 2, 1881. 

Wessels (with him Esser) : Law No. 2, 1871, has nothing to do 
with the case, and the provisions of Law No. 2, 1881, are amended 
by sect. 2 of Law No. 6, 1882. 

Cloete, in reply : The word "such" in sect. 2, sub-sect. 7, of Law 
No. 6, 1882, refers to attorneys personally, and not to the firm. 

KoTZE, 0. J. : The Court is of opinion that the word " such " refers 
to the place, and as the defendants are a partnership which only 
carries on busiuess at one place, they are required to pay only one 
licence. 

Judgment will therefore be in favour of the defendants; but 
there is no order as to costs. 

Attorney for tlie plaintiff : Fred. Eleyn. 
Attorney for the defendants: P. A. M. Oloete. 



OF THE SOUTH AFRICAN REPUBLIC. 



107 



M. ADOLFS N.O. 

V. 

THE JOHANNESBUEG MAEKBT CONCESSION AND 
BUILDING CO., LTD. 



Coram : 
AMESHOFF, J. 
MORICE, J. 

GBEGOEOWSKI, J. 



1896 

3 Juhf. 
10 August. 



MAEKET BUILDINGS-GOTERNMENT PEOPBRTY-EATES— 
JOHANNESBUEG SANITAEY BOAED. 

Market buildings erected hy a company on ground which has heen leased to them 
for that purpose hy the Government for ninety-nine years, which huildings 
after the lapse of ninety-nine years will revert to the Oovernment, are not 
Government property for the purposes of rating, and are therefore not 
exempt from the rate imposed on all private fixed property ly the Johannes- 
hurg Sanitary Board. 

The facts in this case were as follows : — The defendant company 
owned, under a certain market concession obtained from the 
Grovernment for a period of ninety-niae years, on a yearly rental 
of 750^., a certain piece of ground, on which the company had to 
build certain market buildings, which buildings were used for the 
holding of a market, &c., and after the ninety-nine years had 
elapsed would become the property of the Grovernment. The 
GroTernment was also entitled to a commission of one per cent, on 
all goods sold on the market. The market buildiags were duly 
erected by the defendant company, and were valued by the 
Johannesburg Sanitary Board for rating purposes at 52,000^. The 
defendants refused to pay the rate for the year 1895, which 
amounted to 432/. 6s. 8d., as they contended that the market 
buildings in question were Grovernment property, and were there- 
fore, under sect. 29 of the Sanitary Board Eegidations, not 
rateable. The said article reads as follows : " No rates shaU be 
imposed on any Grovernment property." The question for the 
Court to decide was whether the market buddings were Govern- 
ment property within the meaniug of sect. 29. 

TFessels (with him Duxbury), for the plaintiEE N.O., who was the 
secretary of the Johannesburg Sanitary Board : The Government 
is owner, but, under the concession, the company has a lease for 
ninety-years, which is practically fixed property. It has already 
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1896 'been decided by this Court that stands are fixed property. (Collim 
Axo^l^.O. N.O. V. The Standard Bank, 10 0. L. J. p. 344.) 

*'■ The amount of rent does not alter the legal character of the 

Johannes- lease. (See also Yan den Linden, Koopman's Handhoek, p. 161.) 

TOTorati(OT'^ The exception in sect. 27 does not refer to buildings such as these. 

AND BraLDiNo Stands are rateable, although they are not esaotly in the same 

J — " position as the ground in question. So long as the defendants 

hold a market they can let their other buildings. 

Esselen (with him Dickson), for the plaintiff: The Grovernment 
is the owner, the company is only lessee. The Grovernment must 
have a market (Market Law No. 5, 1883), and has appointed the 
defendant company as agent for the holding of a market. A rating 
law must be strictly interpreted. Stands are specially mentioned. 
An ordinary lessee can do what he wishes with the buildings. The 
defendant company has erected the buildings for the Grovernment ; 
if the Grovernment had built the buildings itself they would not 
have been rateable. 

Wessels, in reply : The defendant company is not the agent of 
the Grovernment, and cannot be exempt. The market buildings 
are not public buildings ; they do not belong to the Grovernment 
before the ninety-nine years have elapsed. 

Po&tea. 10th Aug. 

MoRicE, J. : The question in this case is whether the Sanitary 
Board of Johannesburg is entitled to levy a certain rate on the 
market buildings of Johannesburg. The action is for the pay- 
ment of a specified sum, viz., 433/. 6s. Sd., but counsel for the 
Sanitary Board has intimated that he will be satisfied with a 
declaration that the rate is payable, so that the amount may here- 
after be fixed in the ordinary way. Under sect. 25 of the Sub- 
Hegulations of the Sanitary Board (which were on the 4th of 
February, 1890, confirmed by the Government by virtue of the 
powers granted by the Yolksraad), the Board has power to cause a 
valuation roll to be framed " of all property, including all stands, 
falling under the Gold Law, with the buildings thereon, and also 
of all buildings and open spaces, held for mining purposes and 
situated within the jurisdiction of the Board." There is a further 
provision in the same section that all rates levied by the Board 
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must be on the basis of tbis valuation roll, but tbat inter alia all 1896 
Grovemment property shall be excluded from the valuation. AholfsN.O. 

Under sect. 29 of the said Sub-Regulations the Board may *'■ 

" levy rates on all immovable property situated within the juris- Johannes- 
diction of the Board, and the Board shall determine whether such ^0^*^5^331^^ 
rates shall be paid by the owner or occupier of such property, or and Bun,BiNa 

partly by the owner and partly by the occupier; provided that Z 

such rate on property situated within such jurisdiction shall not Morice, J. 
exceed twopence in the pound on the valuation of such property 
as aforesaid, and provided, further, that no rates shall be levied on 
any Q-overnment property." The Sanitary Board contends that 
the market buildings, which it declares to be the property of the 
defendants, are valued under sect. 25, and that, under sect. 29, the 
defendants are liable for the rate therein provided. The defence 
is that the market buildings are Grovernment buildings. 

It appears that on the 19th of October, 1889, the defendants 
entered into a contract with the Government whereby the Grovem- 
ment leased to the defendants a piece of ground about 160 square 
roods in extent on the Market Square at Johannesburg for a period 
of ninety-nine years. The defendants paid 750/. a year as rent 
for the ground and as payment for the right to erect market 
buildings. 

According to the agreement, the defendants.must build a market 
hall and buildings of the value of 50,000i?. (subsequently altered 
to 30,000/.) within a stipulated time. The defendants are to have 
possession of the buildings during the term of the lease, and the 
enjoyments of all profits arising therefrom ; but after the termina- 
tion of the term, or if the lease is legally determined, the buildings 
will fall to the Gl-overnment. The control of the market, both as 
regards the indoor and the outdoor sales, is entrusted to the defen- 
dants on condition that the market shall be held in terms of the 
law, and the Government are to receive 1 per cent, out of the 
2J per cent, duty imposed on all articles sold on the market, while 
the defendants are to pay the salary of the market master and his 
assistant out of the remaining IJ per cent. The Government 
appoint the market master on the recommendation of the directors 
of the defendant company. In the event of the non-payment of 
the rent, or the failure to keep the buildings in proper order, or of 
a breach of the other conditions, the Government has the right to 
declare the agreement to be cancelled. The buildings are to 
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1S9C include, in addition to the market hall, shops, offices, &c., -which 
AdolibN.O. Kiay be used for various business purposes, subject to the approval 

"■ of the Government. 

Johannes- So far as the term of ninety-nine years is concerned, this contract 
^CoNCTssrOT^' conforms with the ordinary leases which are held in Johannesburg. 
AND BiriLDiNa It however differs from these leases in so far that it comprises a 

^ ■ market concession, that the rental is higher, and that there are 

Morice, J. certain conditions concerning the use of the ground and concerning 
the buildings to be erected. Stands and the buildings erected 
thereon are specially mentioned as included in the property on 
which the rate is payable. It may be said, that the maxim 
expressto unius exclusio alterius is here applicable, and that as stands 
are specially mentioned, ground held under other conditions must 
be considered as excluded. This maxim is, however, not applicable 
in the present case. In the first place, it was not necessary 
specially to mention stands, and their mention must be taken as 
being made owing to superfluous care ; it has been decided in this 
Court that stands are immovable property. Moreover, we must 
bear in mind that nearly the whole of the town of Johannesburg 
lies on ground held as stands, and we must, therefore, assume that 
the special object of the sections v/as to subject stands to the rate. 
The question is, whether there is anything in the contract of lease 
of the ground in question to place it in a different category to the 
other ground hired from the Grovernment for ninety-nine years. 
Mr. Esselen has contended that the G-overnment must be regarded 
as the owner of this piece of ground in a sense in which it is not 
the owner of ordinary stands ; he alleges that the effect of this 
contract is that the Government has made the defendant company its 
agent for the purpose of holding market, and that it has set aside 
this ground for that special object. This view of the case is not, 
in my opinion, quite correct ; but even if we regard the contract 
more or less from that point of view, it does not follow that the 
ground, or the buildings thereon, are not subject to the rate. A 
case decided in the Cape Colony {Bivisional Council of Port Eliza- 
beth V. Port Elizabeth Harbour Board, I Juta, p. 373) appears to 
me to be much more in point. In that case certain land was 
granted to the Harbour Board for the purpose of improving the 
harbour of Algoa Bay. The Divisional Council of Port BHzabeth 
assessed a rate on that land. It was contended that the land was 
not subject to the rate, as Crown property, i.e., Government pro- 
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perty, was exempt from rating, and that this land was really 1896 
Crown property, as the Harhour Board was a public body, the AuomsN-O. 
members of which were appointed by the Grovernment. The "• 

decision of the Court was against this contention. It may be Johannes- 
said, that in the Cape case an actual grant or transfer of the land ^conoebsiot^ 
to the Harbour Board had taken place. But this makes no dis- and Bthldino 

tinction between the two cases. In the Cape case they were not '1 

dealing with the system of stands ; therefore the grant was in the Monoe^ J. 
form of a transfer ; in the case now before us the grant is in the 
form of a lease for ninety-nine years, as is customary with stands. 
The Cape case is really stronger than the present case, as the 
Harbour Board was a public body, constituted solely for public 
purposes and appointed by the G-overnment, whereas the defendant 
company in this case is a trading company with a board of 
directors appointed by private shareholders. 

It is true that we must strictly construe laws by which taxes are 
imposed, as Yoet says (Pandect, 39. 4, 18) : " Neo praetermitten- 
dum, in omni casu leges vectigalia inducentes strictam recipere 
interpretationem, adeo ut nee ad res similes iis, quae in eatalogo 
rerum vectigali obnoxiarum continentur, extendi debeant — neo 
peccare intelligatur qui in dubiis quaestionibus contra fiscum facile 
respondent." But this does not mean that an unreasonable con- 
struction can be placed on laws by which taxes are created. And, 
moreover, as in this case exemption is claimed on the ground that 
the land is alleged to be Government property, this is not a case 
between the "fiscus" and private persons, but rather a case between 
fiscus and fiscus. 

The judgment must therefore be that the buildings of the 
defendant company mentioned in the summons are declared to be 
subject to the rate fixed by sect. 29 of the Sub-Regulations of the 
Sanitary Board of Johannesburg, and the defendants must pay 
the costs. 

Ameshoff, J. : I concur with the judgment of my brother 
Morice. I, however, attach less weight to the cited case of the 
Divisional Council of Port Elizabeth v. Port Elizabeth Harbour 
Board, as, in my opinion, it does not sufficiently appear from the 
report of that case how the Harbour Board came into existence. 
"Was it constituted by virtue of a resolution of the legislative 
power, or was private enterprise the originator, and did the State 
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come to its aid by making a grant ? I interpret the rule under 
•which the case now before the Court falls in this way : When a 
legal public duty of the State is taken over by a private enterprise, 
then it is removed from the sphere of public law, and is brought 
within the ordinary provisions of private law. The provision 
which is here sought to be applied is that a certain rate shall be 
paid, to which every private body is equally liable, and as the only 
defence is one founded on public law it cannot be accepted. 

Gkegorowski, J. : I concur. The land is in the same position 
as stands, which are granted in the same way, and are subject to 
the rate. The fact that the market concession is attached to the 
land can make no difference. 

Attorneys for plaintiff : Roux and Ballot. 
Attorney for defendant : Charles Leonard. 



Coram : 
KOTZE, C.J. 
MORICE, J. 
KLEYN, J. 
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CEOWDEE V. BEENNAN N.O. 



PEOMISSOET NOTE— ACCOMMODATION. 

The possession of a promissory note creates the presumption that it has not leen 
paid, in the absence of satisfactory proof to the contrary. 

This was an appeal from the judgment of the Acting Judicial 
Commissioner of Johannesburg. 

The appellant was the defendant in the Court below, and was 
sued on a promissory note, and judgment was given against him. 

The defence was that it was an accommodation note. 

Esselen, for appellant : The evidence of Crowder and McHattie, 
and the books of Crowder, show that the promissory note was only 
given by Crowder as an accommodation. 

The presumption which is created by the possession of the pro- 
missory note is therefore removed. 

Cloete : The onus has not been removed from the defendant. 
His explanation cannot be accepted. 
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The Court dismissed the appeal with costs, on the ground that ^ 

there was nothing to show that the Landdrost was wrong in not Cbowdee 

beKeving the evidence of Crowder and McHattie. The pre- BBEimAif 

sumption of non-payment, which arises from the possession of ^-Q- 
the promissory note, had not been removed. 



GAUF V. EOTHSCHILD. Coram.- 

KOTZE, C.J. 

MORICE, J. 
SUMMONS FOE BALANCE OP SALAET—TENDEE— COSTS. ELEYN, J. 

The Landdrost not entitled to give are arbitrary ruling as to costs in an action. 1896 

This was an appeal against the judgment of the Special Land- 
drost of Johanneshui'g, delivered on the 11th of March, 1896. 

The respondent, plaintiff in the Court below, had sued for 
11^. 5s. 6d. as balance of salary. 

The defendant tendered the amount. 

The Landdrost gave judgment for the amount tendered, but 
granted costs against the plaintiff. 

Wessels, for appellant : As a rule the successful party is entitled 
to costs. A Landdrost cannot act arbitrarily, and award costs 
against the plaintiff in an action in which he succeeds, except 
such costs as are incurred after the date of tender. 

No appearance for respondent. 

The Court altered the judgment of the Landdrost into a judg- 
ment in favour of the plaintiff for lil. 5s. Qd., the amount tendered, 
with costs up to the date of tender ; the costs after that date 
allowed in favour of the defendant. The appellant entitled to 
the costs of appeal. 

Attorney for appellant ; J. A. BcMij. 

o.iii t 
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1896 THE EAND EXPLOEING SYNDICATE, LIMITED. 

18, 19, 20 and 

25 August. 

ABANDONMENT. 

Where the predecessors in title to the plaintiff had for several years taken no 
steps to suhstantiate their rights to certain claims, it was held that they 
must he regarded as having abandoned such rights. The Court appeared 
also to he of opinion that the agreement between the plaintiff and its prede- 
cessors in title savoured of champerty, but did not deem it necessary to 
decide the case on that point. 

On the 2nd of February, 1889, Soott and Sparks pegged twelve 
claims on the farm " TurfPontein " under prospecting licences, and 
on the 7th of February they pegged off twelve adjoining claims. 
The said claims were afterwards amalgamated in blocks, and 
registered in the name of the Non Pareil Syndicate, which con- 
sisted of Scott, Sparks and Whitty. In September, 1889, the 
renewal of the licences for the said claims was refused, on the 
ground, as alleged by Sparks and Scott, that the Government 
wished to lay out a township on the said claims and on the adjoin- 
ing ground. The Mining Commissioner and the responsible 
clerk stated, that the renewal of the prospecting licences was 
refused, because the Mining Commissioner wished to compel the 
holders to take out diggers' licences in place of their prospecting 
licences. No protest was lodged by the holders of the licences 
against the refusal to renew them. On the 21st of September, 
1889, a contract w^as entered into between Schweizer and the 
Government, by which the former obtained the right to lay out a 
township on Bezuidenhout's portion of Turffontein, on. which 
portion the twenty-four claims were situated. Schweizer laid the 
ground out in stands ; and in March, 1890, the said stands were 
put up to public auction, but the majority of them were not sold. 
No protest was lodged against the sale by the Non Pareil Syndi- 
cate. Thereafter Schweizer ceded his rights to HoUard and Van 
Boeschoten, who, in turn, assigned them in favour of the defendant 
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company. In 1893, on the advice of a Goveriunent Commission, 
the stands were converted into claims, the defendant company- 
indemnifying the Government against all claims which might he 
made hy the former claimholders. The Non Pareil Syndicate laid 
claim to twelve claims, hut their right was disputed by the Eand 
Exploring Syndicate, whereupon an action was instituted for a 
declaration of rights. 

After the closing of the pleadings in the case, the Non Pareil 
Syndicate ceded all its rights to the Sohweizer Claimholders' Eights 
Syndicate, and the last-named company obtained leave from the 
Court to appear as plaintiff. 
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Wessels (with him Clemer and Papenfus), for the plaintiff : The 
Mining Commissioner acted wrongly when, in September, 1889, 
he refused to renew the licences of the Non Pareil Syndicate. 
The renewal of the licences was refused because the Government 
proposed to lay out a township on the ground in question. It 
cannot be said that the Non Pareil Syndicate has abandoned its 
rights. It often happens that a person is unable at once to sub- 
stantiate his rights. 

Esselen (with him Dickson), for the defendant: The Mining 
Commissioner refused to renew the licences of the Non Pareil 
Syndicate, because he wished to compel this syndicate to take out 
diggers' licences in place of its prospecting licences, and he was 
quite entitled to do so. But even if he acted wrongly, the plaintiff 
can no longer complain, as the Non Pareil Syndicate abandoned 
its rights. That syndicate made no protest, either against the 
refusal to renew the licences or against the sale of the stands by 
Schweizer, and must be regarded as having abandoned any rights 
which might formerly have existed. 



Wessels, in reply. 



Cur. ad. vult. 



Postea, August 25th. 

KoTZE, 0. J. : The action in this case was instituted for the 
recovery of certain twenty-four claims, situated on the proclaimed 
farm Turffontein, on that portion of it known as " Schweizer's 
Township," or in default thereof for damages. The principal 

i2 
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facts are as follows : — On the 2nd of February, 1889, Peter Scott 
and David Sparks, being properly provided with prospecting 
licences, pegged twelve claims on TurfPontein, and on the 7th of 
February, 1889, they pegged twelve adjoining claims. In April, 
1889, the claims were amalgamated into two blocks, under Nos. 537 
and 566, and registered in the name of the Non Pareil Syndicate, 
consisting of three members, viz., Peter Scott, David Sparks and 
William Whitty. In September, 1889, when Sparks and Scott 
wished to renew the prospecting licences, their application was 
refused at the office of the Mining Commissioner at Johannesburg, 
on the ground, as they allege, that the Government wished to lay 
out a township on the claims and the adjoining ground ; but this 
is denied by the Mining Commissioner, Jan Bloff, and the respon- 
sible clerk, Ockerse. They state that the renewal of the licences, 
as prospecting licences, was refused in order to compel Scott and 
Sparks to take out diggers' licences for the two blocks of claims. 
When, in September, 1889, the renewal of the licences was refused, 
neither the Non Pareil Syndicate, as such, nor any member thereof, 
lodged any protest against the refusal, or took any steps to protect 
the rights of the syndicate to the twenty-four claims. The witness 
Sparks stated on this point, " When I heard it was to become a 
township I dropped it." These are his actual words. " In 1890 " 
(says Scott) " I went to inspect the ground, to see whether they 
were laying out a township there. I heard Schweizer wished to 
sell the ground there. Neither I nor Sparks protested against 
this." On the 21st September, 1889, a contract was entered into 
between a certain Schweizer and the Government, whereby the 
right was granted to Schweizer to lay out a township on Bezuiden- 
hout's portion of Turffontein, in which the twenty-four claims in. 
question are included. Schweizer, who had in July, 1889, pegged 
a certain piece of ground, including these twenty-four claims, 
caused a diagram thereof to be made, and laid out the ground in 
stands. A sale of stands took place in March, 1890, but the 
majority of the stands were not sold. Thereupon Schweizer ceded 
his rights to HoLLard and Van Boeschoten, who in turn ceded the 
rights in and to Schweizer's Township to the Eand Exploring 
Syndicate. In 1893, a Commission, appointed by the Government, 
went to Johannesburg for the purpose of instituting an inquiry 
concerning the desirability of converting the township into claims. 
The Commission issued a report, upon which the township was 
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converted into claims. Scott and Sparks, -when they heard that a 
Government Commission was going to Johannesburg, went to 
Attorney de Wet, who, on behalf of the Non Pareil Syndicate, 
went to speak to the Mining Commissioner about the twenty-four 
claims. It was commonly reported that the Eand Exploring 
Syndicate had given an indemnity to the Government to the 
amount of 100,000/., out of which the Government was to com- 
pensate persons who had rights to the ground known as Schweizer's 
Township. In consequence of this, according to the evidence of 
Mr. Houliot, difficulties arose. Attaching credence to these rumours, 
people began to speak about possible litigation, and the Eand 
Exploring Syndicate, in order to be certain of its exact position, 
gave instructions to its attorney, Leonard, to publish a notice 
whereby persons who considered that they had rights on Schweizer's 
Township were requested to send in their claims. Thereupon a 
letter was sent by Attorney de Wet, on behalf of the Non Pareil 
Syndicate, to Mr. Leonard, wherein claim was made to twelve 
claims only. Z)e Wet stated that Sparks spoke to him about 
twelve claims only. The claim of the Non Pareil Syndicate was, 
however, not admitted, and on the 25th of March, 1895, the present 
action was instituted. After the closing of the pleadings, the 
Non Pareil Syndicate ceded all its rights in and to the twenty-four 
claims to the Schweizer's Claimholders' Eights Syndicate, which, 
with the consent of the defendant, obtained leave to appear as 
plaintiff in this case. The defendant not only denies the rights 
of the plaintiff syndicate to the twenty-four claims, but also relies 
on the defence that the cession by the Non Pareil Syndicate to the 
Schweizer's Claimholders' Eights Syndicate is contra bonos mores 
and untenable in law, on the ground of what is technically called 
maintenance and champerty. The sole object of this syndicate, 
according to the contention of the defendant, is to purchase law- 
suits, with the purpose of sharing in the profits arising therefrom. 
It is therefore a syndicate for the encouragement of litigation, and 
is contra bonos mores. It will, however, not be necessary to say 
anything about this contention, as the case can be decided on other 
grounds. 

Granted that the position and situation of the ground are more 
or less proved, and that the Non Pareil Syndicate, on the 2nd and 
7th of September, 1889, was entitled to the twenty-four claims, then 
the onus of proving that the renewal of the prospecting licences 
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was refused on the ground that the Grovemment wished to layout 
a township there, falls on the plaintiff. There is the evidence of 
Scott and Sparks, who positively declared such to be the case, 
wMle the then Mining Commissioner and responsible clerk deny 
it. They state that the issue of new licences was indeed refused, 
but not the renewal of the already existing licences. Herein they 
are to a certain extent supported by the fact, that several licences 
for claims, falling within Schweizer's Township, and belonging to 
other persons, were renewed up to March, 1890. This would 
appear to show that the conclusion of the contract between the 
Grovernment and Schweizer, in September, 1889, to lay out a town- 
ship on the ground, was not the reason for the refusal to renew the 
prospecting licences for the twenty-four claims. On the licence 
for one of the blocks is endorsed the note, " for the last time," and 
the explanation given of this — and there can be no reasonable doubt 
about it — is that these words signify, that the holder of the 
prospecting licences must change them for diggers' licences. The 
Mining Commissioner possessed, even at that time, the power, when 
work was not properly conducted on a prospecting claim, or where 
there was reason to suspect that gold had been found, to demand 
that a prospecting licence should be changed into a digger's licence, 
or that the ground should be abandoned. (Gold Law No. 10 of 
1887, s. 17.) He stated that instructions to that effect were given 
by him to his subordinate officials. While Sparks and Scott 
paid only dl. per month for the twenty-four claims under prospect- 
ing licences, they would, by being obliged to take out diggers' 
licences, have had to pay 24/. per month — a difference, therefore, of 
15/. per month, an item which meant something to them, as they 
were poor, in the bad times of September, 1889. Although the 
twenty-four claims were pegged as early as February, no work had 
been done, with the exception of looking after the ground and 
making a few trenches. Then there is also the fact that, when the 
renewal of their prospecting licences was refused, Scott and Sparks 
took no steps to protect then- rights, and not till after the lapse of 
about three years and a half, when there was a rumour that a 
Government Commission had been appointed, and an indemnity 
had been given by the Eand Exploring Syndicate to compensate 
persons previously interested in ground included in Schweizer's 
Township, did Sparks and Scott go to Attorney de Wet, who 
afterwards, strangely enough, lodged a claim with Attorney 
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Leonard for only twelve and not for twenty-four claims. All tlie 
circumstances create a strong doubt in my mind concerning the 
genuineness of the claim. The fact that Sparks and Scott are poor 
persons is not an acceptable reason for their not having lodged a 
protest against the refusal to renew their licences. It costs no 
money to file a simple written protest with the Mining Commis- 
Although they knev/ that Schweizer was going to sell the 



Kioner. 



ground, they did not prevent him from doing so, and Sparks 
clearly stated that when, on the refusal to renew the licences, he 
was told that a township would be laid out on the ground, he let 
the matter drop. After carefully weighing all *the circumstances 
I have come to the conclusion, that on the 2nd and 7th of 
September, 1889, the renewal of the prospecting licences was 
refused unless they were converted into diggers' licences, in terms 
of the Gold Law. To the demand of the Miniag Commissioner 
that this should be done, Scott and Sparks paid no attention. 
Now the plaintiff can have no better right than the Non Pareil 
Syndicate possessed, and since that right was lost by the conduct 
of Scott and Sparks, the plaintiff cannot possibly succeed in this 
action. There must therefore be judgment in favotir of the 
defendants with costs. 
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GrKEGOKOWSKi, J., concurred. 



Attorneys for tlie plaintiff : Booth and Wessela. 
Attorney for the defendant : A. B. Tancred. 
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KLEnsT, J. pEOSPECTINa CONTEACT— CESSION OF— DISPOSAL OP CLAIMS, 

1896 The plaintiff entered into a notarial contract with the defendant, ly which he 

' — " made over, in favour of the defendant, for an indefinite period, the exclusive 

25 August. ^^^^^ ^^ prospect for gold on certain seventy claims helonging to him. Under 

the fourth clause of the said contract, the defendant had the exclusive right 
to purchase the said claims, to sell them, to float them into a company with 
limited liahility. Or otherwise to dispose of them, provided that upon such 
purchase, sale, flotation or otherwise, he should be hound to pay to the 
plaintiff' lOQl. per claim, or 100 shares in the company floated on the said 
claims. On the 2Gih of Octoler, 1895, the defendant, for value received, 
ceded all his right, title and interest in the said contract, as well as all his 
olligations thereunder, to Creewell, Taylor, and Neumann & Co. On the 
29th of Octoler, 1895, Greewell ceded his undivided one-third interest 
therein to the Klerlcsdorp Proprietary Mines, Limited. It was also agreed, 
that Taylor and Neumann & Co. should likewise cede their rights to the 
same company. The plaintiff now sued for 7,000?., or 7,000 shares in 
the said company. Held (Morioe, J., dissenting), that there had been a 
disposal of the claims ivithin the meaning of clause 4 of the contract, and 
that there must he judgment in favour of the plaintiff with costs. 
(Saoke and Saenger v. Sohuler, followed.) 

In clause 4 of the contract mentioned in the head-note, Jooste 
granted to Carlis " the exclusive right to purchase the said claims, 
to sell them, or to float them into a company with limited liability, 
or otherwise to dispose of them, provided that on such purchase, 
sale, flotation or otherwise, the party of the other part (Carlis) 
shall pay to the party of the first part (Jooste) the sum of 100^. in 
cash or 100 fully paid-up shares of 1/. each in the company to be 
floated on the said claims, or any of them." 

Clause 6 of the said contract reads as follows : — 

"It is clearly understood and agreed that any syndicate, 
which may be floated or constituted with the sole object of 
proving and developing the said claims, shall not be regarded 
as being a company in which the party of the first part (Jooste) 
shall be entitled to receive shares." 

After the action of the defendant as mentioned in the head-note, 
the plaintifE contended that he was entitled to claim the stipulated 
7,000/. or 7,000 shares, and therefore he instituted this action. 



Caelis. 
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Esaelen (witli him Wessels), for the plaintiff: This action is on 1896 
all-fours with the case of Sacke and Saenger v. Schuler, in which Jooste 
the plaintiff succeeded. The fact that clause 6 appears in the 
contract shows very clearly that a disposal- of the said claims has 
taken place, as it is admitted that clause 6 does not apply here. 
The Klerksdorp Proprietary Mines, Limited, is not a company 
constituted with the sole object of proving the claims. There can 
he no doubt that this company will work the claims, and that the 
defendant has disposed of them, and therefore the plaintiff is 
entitled to succeed. 

Dickson (with him Barber) : The defendant has not disposed of 
the claims within the meaning of clause 4 of the contract. He has 
simply ceded his contract, so that the cessionaire stands in his place. 
A cession of the contract cannot he regarded as a disposal of 
the claims. 

Judgment was given immediately after the conclusion of the 
arguments, and the following written judgments were filed with 
the Eegistrar some days afterwards. 

Kleyn, J., who concurred with Gregorowski, J., died shortly 
after the giving of judgment and gave no written judgment. 

August 25th. 

GrEEGOROWSKi, J. : In this case the plaintiff, on the 19th of 
February, 1895, entered into a notarial contract with the defen- 
dant, by which the plaintiff made over to the defendant for an 
indefinite period, the sole and exclusive right to search and to 
prospect for gold and precious metals and stones on certain seventy 
claims belonging to the plaintiff, situated on the farm Elands- 
heuvel, No. 376, in the district of Potohefstroom. The defendant 
had to pay the licences, but had the right to terminate the contract 
by giving foui'teen days' notice of his intention. Under clause 4, 
as long as the contract remained in force, Carlis and his successors 
had the sole and exclusive right to buy the said claims, to sell 
them, to float them into a company with limited liability, or 
" otherwise to dispose of them," provided that on such purchase, 
sale flotation or disposal, Carlis and his successors should be bound 
to pay the plaintiff 100^. in cash for each claim, or, instead of cash, 
100 shares in the company floated on the said claims. Further, 
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1896 clause 6 is to the effect 'that any syndicate formed merely to prove 
JoosTE or develop the claims shall not be considered to be a company in 
which the plaintiff is entitled to obtain shares. It appears that on 
the 26th October, 1895,' the defendant ceded all his right, title and 
interest in this contract, together with all his liabilities and obliga- 
tions under it, for value received, to Jacob Oreewel, William Peter 
Taylor, and the firm of S. Neumann & Co. On the 29th October, 
1895, Jacob Oreewel ceded the undivided one-third share " in the 
right or option," which accrued to him by virtue of the said 
cession, to the Klerksdorp Proprietary Mines, Limited. On the 
occasion of this second cession, Jacob Oreewel made a declaration 
of seller, from which it appears that Jacob Oreewel and the defen- 
dant Oarlis, as sellers to the Klerksdorp Proprietary Mines, Limited, 
sold a large number of claims and certain rights, among which is 
mentioned the undivided one-third interest " in the option or 
right" to purchase the claims mentioned in this contract, for 
400,000 shares in the Klerksdorp Proprietary Mines. With regard 
to the remaining two undivided one-third shares in the right or 
option under the contract, which accrued to Taylor and Neumann 
& Oo., there is an understanding that they shall also be ceded to 
the Klerksdorp Proprietary Mines by some cunning manipulation 
or other. There is a contract in regard to this matter between 
Jacob Oreewel and Taylor and Neumann & Oo., and Oarlis is 
acknowledged to be a sort of partner of Oreewel's and is, as already 
mentioned, a fellow promoter with him of the Klerksdorp Proprie- 
tary Mines, Limited. 

The plaintiff considers that in these circumstances there has 
been a pui'chase, sale, flotation or disposal within the meaning of 
clause 4, and that he is entitled to payment under the contract. 
The contention of the defendant, on the other hand, is that he has 
not ceded the claims, but merely his right or option to purchase 
the claims. 

The contentions here are exactly the same as those which were 
before the Oourt in the case of Schuler v. 8acke (4th August, 1896). 
That was a case which was heard on appeal by three Judges, and 
the decision of the Oircuit Judge was confirmed. There is no 
difference between the case of Schuler v. Sadie and the case at 
present under consideration, and I consider that we are bound by 
the decision in the previous case. The decision also appears to me 
to rest on good grounds. 
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To return to the case at present before us. From the cession it ^^^^ 
appears that the defendant irrevocably made over, for value received, Joosiis 
all his rights and also all his liabilities under the contract, and we c^^elis 
have to construe the contract between the defendant and plaintiff, 
and to decide whether the transaction here entered into does, or 
does not, constitute a sale or disposal of the claims as between the 
parties. By the cession Carhs makes over everything, including 
his liabilities, to third parties; but Jooste thereby acquires no 
rights against those persons. It is evident that an injustice would 
arise if, by giving some artificial form or other to his agreement 
with third parties, it should be in the power of the defendant to 
keep the plaintiff out of his money for an indefinite time, and 
meanwhile derive for himself all the profits which he would obtain 
from an actual purchase. The Court ruled in the earlier case of 
Behuler v. Sacke that such conduct was not in accordance with the in- 
tention of the parties. The form which Carlis gave to the transaction 
is not in this case, any more than it was in the former case, decisive 
(see Treasurer General v. Lippert, 1 J. p. 291; and 2 J. p. 172), 
and cannot prejudice the plaintiff. The defendant does not deny 
that there has been a sale by him, and that he has received the 
purchase price, but he alleges that what he sold was not the claims, 
but the contract — not the rights of the plaintiff, but the rights which 
accrued to him under the contract. The question, however, remains 
whether it could have been the intention of the parties that Carlis 
could sell the contract, receive the purchase price, place third parties 
in possession of the claims, and leave the plaintiff without any 
compensation. Clause 6 is clearly opposed to this, for this clause 
provides that the defendant can form a syndicate to exploit the 
claims without thereby giving the plaintiff the right to claim 
payment. 

The maxim " Expressio pnius exclusio atterius " is applicable here. 
It is admitted that this clause does not apply to the present case. 
Nor must we lose sight of the fact, that the defendant not only 
had the option to purchase for a certain price, but he was the agent 
to sell the claims, to float them into a company, " or otherwise to 
dispose of them." These last were personal obligations which 
placed the defendant in a position of trust towards the plaintiff, 
and it was his duty -to protect the interests of the plaintiff. I am 
of opinion that in this case a disposal of the claims has taken 
place, and that the plaintiff is entitled to judgment. 
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Kleyn, J., concurred. 

MoEicE, J. : In this case I regret that I must dissent from my 
learned brothers Gregorowski and Eleyn. I admit, however, that 
their judgment is more in the spirit of the judgment in the case 
of Sacke and Saenger y. Scliukr than mine is. I had some douht 
about the correctness of the judgment in that case ; but the case 
was an appeal from another Judge, and my doubt was not strong 
enough to induce me to overrule the judgment of the Judge in the 
first instance. But it is possible to distinguish the case now before 
us from the case of Sacke and Saenger v. Schuler. In that case the 
agreement between Schuler and Sacke and Saenger was contained 
in a letter of the 27th February, 1893, wherein the following 
appears : " Tou (Schuler) to receive on signing notarial deeds 
(with owners of farms) the sum of one hundred pounds sterling, 
and on flotation, sale or otherwise you also to receive (500^.) five 
hundi-ed pounds in cash on each portion and 500 shares of one 
pound each." Now in that case Schuler was not the owner of the 
farms mentioned in the letter ; he only held a right in personam 
against the owners, namely, the right to prospect, with the option 
of purchase at a certain price ; therefore it might be held that the 
flotation, sale or otherwise mentioned in the letter meant the sale 
or flotation of Schuler's rights on the farms, and that when Sacke 
and Saenger sold Schuler's rights to a company, Schuler was 
entitled to money or shares in the company. But in the case now 
before us, the wording of the agreement between the parties differs 
from that in the case of Sacke and Saenger v. Schuler, and the 
intention of the parties is clearer. The agreement begins by 
saying that Jooste is the lawful owner and holder of certain claims 
held by him under prospecting licences ; in other words, he holds 
the jus in rem to the claims. In clause 4 of the agreement Jooste 
gives to Carlis " the sole and exclusive right of purchasing, selling, 
floating into a limited liability company or otherwise disposing of 
said claims, . . . provided that upon such purchase, sale, flotation 
or disposal the appearer of the other part (Oarlis) or his successors 
shall and will pay over or deliver unto the appearer of the one 
part (Jooste) or his successors for and in respect of the said claims 
the sum of one hundred pounds sterling in c^sh, or one hundred 
fully paid-up shares of one pound each in and of the limited 
liability company to be floated and established upon the aforesaid 
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claims or any of them." It is further provided in clause 5 of the 1S96 
agreement that on payment of the cash or delivery of the share 
certificates, Jooste promises and undertakes to give transfer of the 
claims to the purchaser or the company to be floated. Now, what 
can he clearer than that what the parties contemplated was a sale Miorioe^ J, 
or flotation, by which the property ia the claims should pass to 
a third party or a company ? In that case only would Jooste be 
entitled to payment. He is not entitled to payment in a case 
such as now presents itself, where Carlis has only transferred his 
right under the agreement, but Jooste remains owner of the claims, 
and is not called upon to give transfer of them. Jooste is always 
protected, for the reason that no real right to the claims can be 
acquired without his intervention. 

It is alleged that clause 6 of the agreement is opposed to this 
view of the case. Clause 6 reads as follows : — " It is understood and 
agreed, that any syndicate which may be floated and constituted 
with the sole object of proving and developing the aforesaid claims 
shall not be considered to be a company in which the party of the 
first part (Jooste) shall be entitled to receive shares." It is con- 
tended that, as the company or persons to whom Carlis has ceded 
his rights do not conform to this description, such company or 
persons must fall under clause 4. But the provision in clause 5 ' 
can reasonably be considered as applying to a case where the 
ownership in the claims, and not only the rights of Carlis, is 
made over to a syndicate formed merely for the purpose of 
developing the claims. If such a syndicate was formed, and 
Jooste was called upon to transfer the claims to it, the question 
would arise whether this case did not fall under clause 4 of the 
contract. But, as the case now stands, Jooste is not bound to 
transfer the claims to anyone. Another argument brought against 
my view is, that the agreement between Jooste and Carlis gives 
rise to a personal or confidential relationship, and that it is incon- 
sistent with this relationship that Carlis should cede his rights to 
a third party. But it is clear that the parties contemplated that 
the agreement should be transferable. At the beginning of the 
agreement the parties contract on behalf of " their respective heirs, 
executors or assignees," and clause 4 says, the second appearer " or 
his successors " shall have the right to sell the claims or float them 
into a company. It is not unfair to Jooste that Carlis should be 
able to transfer his rights under the contract, and receive value 
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therefor. Carlis merely makes use of tlie ordinary privileges of a 
person who has rights under a transferable contract of a speculative 
nature. Jooste cannot complain so long as his rights under the 
agreement are left uncurtailed. If he eventually gets nothing for 
the claims, it will be because it is not proved that they have any 
value. I am therefore of opinion that it has not been shown that 
Carlis has disposed of the claims in the manner contemplated in 
clause 4 of the agreement. Jooste is therefore not entitled to 
payment of money or delivery of shares. The judgment must 
therefore be absolution from the instance, with costs. 



Attorney for tlie plaintifi : W. A. Tindall. 
Attorneys for tlie defendants : Booth and Wesseh. 



Coram : 
KOTZE, C.J. 
MORICE, J. 
KLEYN, J. 
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A DISMISSAL OP TKE CLAIM— iJ^fif JUDICATA— EX.CES'Hm. 
A dismissal of the claim hy the Court is equivalent to a final Judgment, 

This was an appeal against the judgment of the Landdrost of 
Eustenburg. The Eoohers, as plaintiffs, sued for damages for the 
infection of their cattle with lung-sickness. The Landdrost 
awarded 32/. as damages. The defendant had raised the exception 
of res judicata, as a former claim for damages in the same matter 
had been dismissed with costs. The Landdrost, however, held, that 
a dismissal of the claim was merely absolution from the instance. 
An appeal was noted against this ruling, and also against the 
finding of the Landdrost on the merits of the case. 



Cloete, for appellant, quoted sect. 11 of Law 3, 1870. With 
regard to the exception, a dismissal of the claim is judgment in 
favour of the defendant. There is nothing to show that the plain- 
tiffs' cattle were infected by the defendant's calf. There was no 
negligence on the part of the defendant. 
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Dickson, for respondents : Scliocli proves that there was lung- 1^96 
sickness among defendant's cattle. The defendant's cattle "were a. Sohutzb 
only once in contact with those of the plaintiffs. When injury j_z.\.u!m 
has been caused by one of the defendant's cattle to one of the J. L. Rochee. 
plaintiffs' cattle, it is not necessary to prove negligence. 

The Court expressed a wish to hear further argument on the 
appeal. 

Cloete, for appellant: The judgment is final and conclusive. 
Dismissal of the claim is judgment in favour of the defendant. 
He quoted Handboek van Y. d. Linden, p. 366 and p. 312 ; 
Kersteman's Woordenboek, vol. 1, sub voce " Eisch," p. 134 ; 
Sohoemaker, vol. 2, consult. 39, sect. 12. 

Dickson : We must not take the bare meaning of the words, but 
they must be interpreted in connection with the circumstances. 
The Landdrost was acquainted with the circumstances, and he 
knew best what the effect of his first judgnjent was. The Court 
will not interpret the words in a strict legal sense. 

He quoted Grimdwood v. Balls, 3 Menzies, p. 448 ; Thwaites v. 
V. d. Westhuizen, 6 Juta, p. 259. 

The Court held that a dismissal of the claim is a final judgment, 
and that the exception of res judicata must therefore be allowed, 
and the appeal upheld. The judgment of the Landdrost was 
therefore altered into a judgment in favour of the defendant, 
with costs. 

Attorney for appellant : Jas, JBerrange. 
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DAWE 

CORDEATJX AND THE EESPONSIBLE CLERK, 
DOORNKOP. 



SECT. 62f of law 14 OF 1894— SURPLUS GROUND. 

Where the plaintiff had bona fide pegged 105 claims under only 74 licences, and 
before he made application under sect. 62/ of Law 14 of 1894 for the 
31 surplus claims, the defendant pegged off 25 claims within the same area 
under proper licences, it was held in an action for declaration of rights that 
all the ground, except the 74 claims, was open ground, and that defendant 
was entitled to the 25 claims pegged hy him, and also that, as the plaintiff 
luas the first to peg, he was entitled to his 74 claims first, beginning from 
where he began to peg, and that the defendant could then take his 25 claims 
on the remaining ground. Judgment was therefore given in favour of the 
defendant for 25 claims, with costs. 

On the 7th of December, 1894, the plaintifP, Dawe, pegged 74 
claims on the farm " Middelvlei." In February, 1895, he gave 
instructions to have the ground surveyed. On the 8th of March, 
1895, the survey took place, and on the 28th of March, 1895, 
Dawe received the surveyor's diagram. On the last-mentioned 
date he found out for the first time that the ground included 105 
claims instead of 74. On the 31st of March he made application 
to the responsible clerk at Doomkop, under sect. 62 f of Law 14 
of 1894, for the surplus ground, namely 31 claims. His applica- 
tion was granted by the responsible clerk on the 6th of April, 
1895, whereupon Dawe took out the necessary licences for the 
31 claims. On the 22nd of March, 1895, Oordeaux, after having 
ascertained that Dawe had pegged more ground than his 74 licences 
gave him a right to peg, pegged 25 claims on the same ground 
under proper licences. At the same time he made application for 
the 25 claims, and his application was refused. In July, 1895, 
however, the said 25 claims were allotted to him by the Minister 
of Mines. Thereupon Dawe instituted action for a declaration of 
rights. 

Wessek (with him Cleaver), for the plaintiff: The plaintiff has 
acted bond fide. It has not been proved that he was aware that he 



OF THE SOUTH AFRICAN REPUBLIC. 



129 



held more ground than that to which his 74 licences entitled him. 
He is entitled, under sect. 62 f of Law 14 of 1894, to retain the 
surplus ground. That section in the second paragraph reads as 
follows : — "If it appears, from the sui'vey, that there is too much 
ground, then the holder of such claims, or such blocks, shall be 
entitled to retain all the ground, provided he takes out a separate 
licence for the surplus ground, which should be calculated accord- 
ing to the superficial area of the ground, and on which an amount 
shall be paid equal to the amount of an ordinary digger's licence 
for each area equal to that of a digger's claim, or greater than the 
half thereof, and an amount corresponding to one-half of the 
licence paid for a digger's claim for an area equal to or less than 
half of the area of a digger's claim." 
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Esselen (with him Barber), for the first defendant : When 
Oordeaux pegged the 25 claims on the 22nd of March, Dawe had 
not yet made application for the surplus ground. Therefore, with 
the exception of the 74 claims, the ground was open ground. 
Dawe could have no right to more than 74 claims, as he had only 
74 licences. Oordeaux, therefore, acquired a valid title to 25 claims. 
Oordeaux is entitled to judgment for 25 claims with costs, as Dawe 
maintains that he is entitled to 105 claims, and denies the right of 
Oordeaux to any claims whatever. Sect. 62 f refers only to diggers' 
claims, and not to prospectors' claims. 



Dickson, for the second defendant. 

Cur. ad. vult. 

Postea. 4th September. 

KoTZE, 0. J. : This case came before me in the Oircuit Court at 
Johannesburg in May last. The action was instituted for a 
declaration of rights, and for renewal of licences under the Grold 
Law. The facts are as follows : — On the 7th of December, 1894, 
Dawe, being properly provided with licences, pegged 74 pros- 
pectors' claims on the proclaimed farm Middelvlei. In February, 
1895, he gave instructions to have the ground, which he had 
pegged, surveyed, and the survey was made on the 8th of March. 
He got the surveyor's diagram on 28th of March, and then, for 
the first time, he found out that the ground pegged by him on the 
7th of December, 1894, comprised not 74, but 105 prospectors' 
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1896 claims. On the SOtli March he made written application to the 
I^j, responsible clerk at Doornkop, within whose jurisdiction the farm 
Middelvlei is situated, for the surplus ground, namely, 31 pros- 
pectors' claims, under sect. 62f of the Gold Law. His application 
^TlTe™"'' ^^^ granted by the responsible clerk on the 6th of April, 1895. 
DooENKo'p. Thereupon Dawe took out the necessary licences for this bit of 
Kot^T^.J. surplus ground also. On the 22nd of March, 1895, being duly 

■ provided with licences, Cordeaus, who had found out that Dawe 

had pegged more ground than he had a right to do under his 
74 prospectors' licences, pegged off 25 claims on the piece of 
ground which had been pegged by Dawe in December, 1894. 
Oordeaux at the same time made application for these 25 claims. 
He received a reply from the responsible clerk that the claims 
could not be allotted to him. In July, 1896, however, these 
25 claims were granted to him by the Minister of Mines. 

The simple question which I have to answer is, Who is, on these 
facts, entitled to the 25 claims? The learned counsel for the 
plaintiff has argued, that it must be assumed that Dawe acted 
bond fide at the pegging in December, 1895, and merely made a 
mistake. He wished to peg off 74 prospectors' claims, and when 
it appeared afterwards, on survey, that the ground which he had 
pegged comprised more than 74 claims, he made application for 
the surplus ground to which he was fully entitled under sect. 62 f 
of the Gold Law. In reply to this argument, it is said that this 
section of the Gold Law applies only to diggers' claims, whereas 
we have now to do with prospectors' claims. In my opinion, it 
will not be necessary to inquire whether sect. 62 f of the Gold Law 
refers also to prospectors' claims, for, even assuming that this 
section is applicable, I am of opinion that the defendant is entitled 
to the 25 claims. 

Assuming that Dawe, at the pegging in December, 1894, acted 
wholly bond fide, then it must also be assumed that, being provided 
with the necessary licences for 74 prospectors' claims, he intended 
to peg only 74 prospectors' claims. Therefore, the ground which, 
as was ascertained subsequently on survey, he pegged off in excess 
of what he intended to acquire, must be regarded as open ground. 
On the 22nd March, before Dawe made application under sect. 62 f 
for the surplus ground, Oordeaux, being duly provided with 
licences, went and pegged off the 25 claims on the piece of ground 
which had already been pegged by Dawe. As this ground was 
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open groTind, the title of Cordeaux to the 25 claims was established 
on the 22nd of March, 1895, by his possession of the necessary- 
licences and by his pegging. A subsequent granting of the surplus 
ground to Dawe cannot destroy the established title of Cordeaux. 
This view is not unfair towards Dawe, as the position in which he 
finds himself is attributable to his own fault. He ought certainly 
to have been more careful and observant, when pegging in 
December, 1894. I have, for the purpose of this ease, assumed 
that he acted in good faith when pegging. I have therefore not 
thought it necessary to consider whether a pegging of 74 claims, 
which on survey shows a surplus of 31 claims, does not create a 
presumption of mala fides against the pegger. The question now 
presents itself, If Cordeaux is entitled to the 25 claims, on what 
portion of the ground must he take them ? I am of opinion that 
as Dawe was the first to peg, he should have 74 claims, beginning 
from where he first began to peg. Then Cordeaux should take 
25 claims on the piece of surplus ground. The judgment of the 
Court is, therefore, in favour of the defendant Cordeaux for the 
25 prospectors' claims, with costs. 
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Attorney for the plaintifi : B. Baumann. 

Attorneys for the first defendant : Play ford and Fitapatrich. 

Attorneys for tlie second defendant : Van Boeschofen and Loreniz, 



NETJBAUER v. Van DIG&ELEN and WILSON. 



LAW 14, 1894, SECTION 62f— SUEPLTJS GROUND. 

Where the defendants were inpossession of a piece of ground comprising 1,113 
claims under 600 licences, and before they made application for the surplus 
ground, under sect. 62/ of Law 14 of 1894, the plaintiff pegged off the 
whole area under 1,173 licences : Held in an action for declaration of rights, 
that as there was no proof of fraud on the part of the defendants, they were 
entitled first to peg 600 claims, beginning from where they began to peg, 
and that the plaintiff was entitled to the remaining 573 claims. 

On the 13th June, 1888, all Grovernment ground in the district of 
Heidelberg was declared open to prospectors. In March, 1893, 
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1896 the defendants pegged off a certain piece of the ground on the 
NeotIuee farm Vogelstruisbult under 800 licences. On the 10th of April, 
1893, the Mining Commissioner refused to renew the licence on 
^^''""" the ground that there was a dispute between the Grovemment and 
"WiLsoisr. ^j^g Botha, the owner of Daggafontein, with respect to the 
question whether the ground belonged to the Government or to 
Botha. The Mining Commissioner assured the defendants that if 
it should subsequently appear that the ground was Government 
ground, they would retain their rights thereto. In February, 1895, 
it was settled that the ground belonged to the Government, where- 
upon the defendants renewed their licences on the 9th of March, 
1895. They, however, only renewed 600 licences. On the 
29th of April, and the 6th and 9th of May, 1895, the plaintiff, 
holding 1,173 licences, pegged the ground in respect to which the 
defendants held 600 licences. After the plaintiff's pegging, the 
defendants caused the ground to be surveyed, and they then 
ascertained that it comprised 1,173 claims instead of 600. They 
thereupon made application, under sect. 62f of Law 14 of 1894, for 
the 573 surplus claims, and their application was granted by the 
Minister of Mines in July. The plaintiff then instituted action 
against the defendants for a declaration of rights. 

Wessek (with him Duxbury), for the plaintiff: The defendants 
are not entitled to any of the 1,173 claims. They abandoned their 
rights when the Mining Commissioner refused to renew their 
licences in April, 1893, and they did not re-peg the claims in 
March, 1895. Moreover, they must have known that they held 
many more than 600 claims under the 600 licences. This is 
prima facie proof of fraud. But in any case they are not entitled 
to more than 600 claims, as all the surplus ground was open. The 
plaintiff pegged off before the defendants made application for the 
surplus ground. 

Easelen (with him Dickson), for the defendants : The defendants 
never abandoned their rights. The renewal of their licences was 
only suspended, and not finally refused. They always acted bond 
fide, and were not aware that they held too much ground under 
their 600 licences. They were entitled to retain the surplus ground 
under sect. 62f of Law 14 of 1894. See also sect. 75a. 

Cur. ad. mlt. 
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Postea. ith September. 1896 

Nbubatjee 
The judgment of the Court was now delivered by Gteegokowski, J. ^^ ^«' 

On the 13th of June, 1888, under proclamation published on that 

date in the Staats Coumnt, all the G-overnment ground in the Welson. 

district of Heidelberg was declared open for prospectors. The 

summons in this action sets forth, that the plaintiff did, on the 

29th of April and on the 6th and 9th of May, 1895, by virtue of 

1,173 prospectors' licences which had been taken out by him, peg 

1,173 claims on a certain piece of Government ground named 

Vogelstruisbult, in the district of Heidelberg, and that his right to 

the said 1,173 claims is disputed by the defendants. It appears, 

from the facts which have been proved, that the piece of ground ia 

question is a piece of intml grond, and that in March, 1893, the 

defendants pegged it, together with the adjoining piece of ground 

coloured red on the plan, under 800 prospectors' licences. On the 

10th of April, 1893, the Mining Commissioner refused to renew 

the licences on the ground that there was a dispute between the 

Government and Botha, the owner of Daggafontein, as to whether 

the ground was uitval grond or not. The Mining Commissioner, 

however, assured the defendants that, if it should subsequently 

appear that the ground belonged to the Government, they would 

retain their right to their claims. He also handed back the 

Powers of Attorney which had been filed for the 800 claims. In 

February, 1895, the dispute between the Government and the 

owner of Daggafontein was settled. The ground belonged to the 

Government, and the Mining Commissioner gave notice of this to 

the defendants, who immediately caused their licences to be 

renewed and filed their powers anew. The defendants, however, 

renewed only 600 licences, because they admitted that Plinke had 

a better right to the 200 claims, situated on the piece of ground 

coloured red on the plan, but they continued to hold, so they 

allege, the whole piece of ground coloured blue under their 600 

licences. On the 29th of April, and on the 6th and 9th of May, 

1895, the plaintiff pegged the piece of ground coloured blue under 

1,173 prospectors' licences. After this pegging by the plaintiff the 

defendants caused the ground to be surveyed, and it was discovered 

that, instead of 600 claims, there were 1,173 claims on the ground 

in question, and the defendants then made application to the 

Government, under sect. 62 f of the Gold Law, for the surplus 
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1896 ground wMoIl their claims appeared to include. Their application 
Neubauee was granted by the Minister of Mines. 

„ „"• The plaintiff contends that, on the facts hereinbefore mentioned. 

AND the defendants have no right to any of the 1,173 claims. 

Wilson. Firstly, because they practically abandoned their rights in 1893, 

Greg orows ki, J. a,nd, therefore, a fresh pegging ought to have taken place after 
1895 in order to give the defendants any rights whatever to the 
claims. I may at once say that I do not agree with this con- 
tention. There is no evidence that the defendants abandoned 
these claims. They tendered the licence moneys, and the Mining 
Commissioner, rightly or wrongly, refused to receive the moneys or 
to issue licences, on the plea that it was not clear that the ground 
belonged to the Government. As soon as the dispute was settled 
the defendants took out their licences, and when the plaintiEE 
pegged in April the defendants were in possession of 600 licences 
for the same ground. The question does not arise as to what the 
position of the parties would have been if the plaintiff had pegged 
before the 9th of March, 1895, while the defendants had no 
Hcenoes. In my opinion the former pegging was stiLL effective, and 
there was, in law, no necessity for a fresh pegging. 

Secondly, the plaintiff contends that the defendants have 
forfeited all right because they fraudulently pegged 1,173 claims, 
and they appropriated them by virtue of only 600 licences. It 
appears that the defendants did not peg personally, but caused the 
ground to be pegged. Under the circumstances of this case, how- 
ever, seeing that neither the Government nor any one else has 
raised objection, and taking into consideration that the groimd in 
question was difficult to peg, and that there is no proof that this 
irregular pegging was done with the object of injuring others, I 
see no reason why the defendants ought to forfeit their title to the 
600 claims. 

I am of opinion that the defendants are entitled to 600 claims 
on the ground in question, and the question is consequently con- 
fined to the 573 surplus claims. The only title which the defen- 
dants can show in respect of these claims consists in this : that, 
under sect. 62f, they made application to the Government for the 
surplus ground, which fell within their 600 claims, and that the 
Government granted the application. Eut this application was 
granted in July, 1895, after the plaintiff had duly pegged the 
whole area under licences, and the ground was no longer open. I 
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tMnk that the plaintiff had abeady established his rights, and that ^^^^ 
the Government could not then dispose of the ground. The Netjeaote 
plaintiff is entitled to 573 claims, but which 573 claims ? The y^DiggELE^r 
plaintiff contends that he must have his choice ; but the choice and Wllson. 
remains with the first pegger, unless there are good reasons to the oregorowski, j. 
contrary. It is admitted that there is no evidence as to where the 
pegging fii'st began, and, under the circumstances, I think that the 
defendants are entitled to select 600 claims in one block, and that 
the plaintiff is then entitled to the surplus ground. The defendants 
must exercise their choice within fourteen days from to-day. 

Judgment must therefore be for the plaintiff, with costs against 
the defendants. 

Attorneys for plaiatiffi : Be Jongh and Stegmann. 
Attorneys for defendants : Boux and Ballot. 
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GOLD LAW No. 14, 1894, SECTION 63— COENEE AND CENTEE 

PEaS-JUMPEE. 

1896 

Although the representative of the plaintiff had, in pegging certain claims, only „ J~'~' 

put in one centre peg in each claim instead of two as prescribed iy sect. 63 4 Septembc 

of Law 14, 1894, it was held by the Court that an ambiguous provision of 

the law had been sufficiently complied with, as it was difficult to understand 

what was meant by two centre pegs; and also that, although the plaintiff did 

not put in four corner pegs in each claim^ after the lapse of seven days as 

was prescribed by the same section, still there could be no uncertainty as to 

the actual situation of the claims, as he had dug a furrow around them. 

In a dispute between a bona fide pegger and a Jumper, the Court will not 

lightly, in consequence of a mere informality, deprive the said pegger of his 

rights for the benefit of the jumper. 

This was an action for declaration of rights. Alfred Berriman, 
the representative of the plaintiff syndicate, pegged, on the 21st of 
December, 1894, 100 claims on a portion (coloured red on the 
plan) of block B on the farm Draaikraal under 100 licences. 
On the 4th of March, 1894, he pegged, under 115 Licences, 115 
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claims on the remaining portion of block B (coloured black on the 
plan). The defendant, being under the impression that Berriman 
had pegged the whole of block B under 100 licences in December, 
1894, pegged the portion coloured red on the 18th of February, 
1898, under 100 licences; and on his representations the Mining 
Commissioner refused to renew the plaintiff's licences. The defen- 
dant maintained that the plaintiffs could have no title to the 100 
claims, as Berriman had fraudulently pegged 215 claims under 
100 licences in December, 1894 ; and secondly, as he had not com- 
plied with the provisions of the Gold Law with respect to the 
pegging of claims. The 115 claims were not in dispute. 

Wessels (with him Hummel), for plaintiff : The onus lies on the 
defendant to show that the pegging of the plaintiff was invalid. 
It is said that the pegging was invalid as he had only put in one 
centre peg ; but a claim can have only one centre peg. Sect. 63 
of Law 14 of 1894 is incomprehensible. The fact that after the 
lapse of seven days the plaiatiff did not put in his corner pegs 
cannot make his pegging invalid. He did cause a furrow to be 
made around the' claims, and it was quite clear what claims he 
claimed. He took physical possession of the claims. 

Esselen (with him Duxhury), for the defendant: The Law pre- 
scribes what must be done in order duly to peg claims. It is clear 
that the plaintiff has not complied with the provisions of the Law. 
Therefore, when the defendant pegged, the ground was stiU open 
ground. Moreover, Berriman pegged 215 claims under only 100 
licences. 



Wessels, in reply: The Court must distinguish between per- 
emptory and directory provisions. The provisions with respect to 
the pegging of claims are only directory. It is untrue, as appears 
from the evidence, that the plaintiff pegged 215 claims under only 
100 licences. 

Cur. ad. mlt. 

Postea. 4th September. 

GrEEGORowsKi, J. : The summons in this case sets forth that 
Alfred Berriman, acting on behalf of the Berriman Syndicate, 
took out 100 prospectors' licences on the 21st of December, 1894, 
and pegged 100 claims on block B, Draaikraal, in the district of 
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Heidelberg, coloured red on the plan, and renewed the licences ]^ 
until the 21st of September, 1895. Also, that on the 21st of Beeeiman 
February, 1895, he took out 115 licences, and on the 4th of March, S'^™J_°^™ 
1895, pegged, on behalf of the syndicate, 115 claims on the remain- Sntpsoir. 
ing portion of block B, coloured black on the plan, and renewed oregorowski, j. 
his licences until the 15th September, 1895. ^ In March, 1895, the 
defendant, H. 0. Simpson, lodged a protest with the Mining Com- 
missioner against the numbering of the said claims and against the 
recognition of the rights of the plaintiff syndicate to the claims. 
The Mining Commissioner thereupon refused to number the claims, 
and in September, 1895, he also refused to renew the licences. 
The plaintiff now claims a declaration of rights. The defendant's 
answer is that, on the 18th of February, 1895, he took out 100 
licences, and on the same day he pegged the ground coloured red, 
and now holds the same under licences. He denies that the 
plaintiH pegged this ground on the 21st of September, 1894, but 
alleges that the plaintiff only put up corner pegs, and also states 
that the plaintiff held the 100 claims fraudulently, as he held the 
whole of block B under 100 licences. The defendant also 
intimates that he makes no claim to the claims on that portion of 
block B which is coloured black on the plan. Therefore the 115 
claims which were pegged by the plaintiff in February, 1895, are 
not in dispute. In reply, the plaintiff says that he at no time held 
200 claims under 100 licences, but that ia December, 1895, he 
pegged off only 100 claims on the ridge (coloured red on the plan), 
and that he pegged the vici (the portion coloured black on the 
plan) in March, 1895, for the first time. 

It appears from the evidence that the defendant was under the 
impression that the Berriman Syndicate had pegged the whole of 
block B in December, 1894, under 100 licences, and therefore, in 
February, 1895, he pegged anew on the ridge (on that portion 
which is coloured red). After having heard the evidence of 
Berriman, Davies, Blommestein and Cubitt, there can be no doubt 
that the defendant had been wrongly informed and had been 
totally misled. It has been clearly proved that in December, 1894, 
Berriman and Davies pegged 100 claims on the ridge (coloured red) 
under 100 licences, which had been taken out by them on behalf 
of the syndicate. There is a discrepancy in the evidence of 
Berriman and Davies with regard to the point from which they 
began to peg, but this fact is not sufficient to upset their evidence. 
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1896 They botli state that they pegged ofi the claims by pacing ofi 

Beeeiman fifty yards, and at each distance of fifty yards they put in a centre 

Syndicate ^^^^ They did not, howeTer, put in four corner pegs on eaoli 

Simpson. claim as is prescribed by the Law, but put only from 120 to 130 

Grego"^ki, J. centre pegs in the ground. Subsequently, in February, 1896, 

Berriman placed an ilon disc at each corner of the portion of the 

block coloured red. 

The defendant, Simpson, states that Berriman admitted in the 
ofiice of the Mining Commissioner that he had pegged the whole 
block under his 100 licences ; but the Mining Commissioner is not 
quite so clear on this point. On the 13th of March, 1895, he 
wrote to the plaintiffs' solicitors : " Tour clients admitted, personally, 
in my office, that they had placed pegs round the whole block, for 
only half of which they held licences. Mr. Simpson is therefore, 
in my opinion, entitled to his claims, but your clients have the 
right first to peg off the 100 claims for which they took out 
licences in December." The witnesses, Blommestein and Berri- 
man, give an explanation of this point. They say that they 
cannot deny that they placed pegs round the whole of the block, 
but that this took place after the pegging of the portion coloured 
red, and when they had made up their minds to peg oS the 
remaining portion. It is true that Biccard, the Mining Inspector, 
fully supports Simpson as to what took place in the office of the 
Mining Commissioner; but the less weight we attach to the 
evidence of this witness the better. He declares that Berriman 
admitted that be put in no pegs in December, 1894, but had only 
put up his boards; but on this point we have a sworn affidavit, 
made by him on the 9th of March, 1895, in which he swears under 
oath that Berriman had, in December, 1894, pegged 100 claims on 
the ridge according to law. His correspondence with the defendant 
after this declaration does not redound to his credit. We must 
therefore accept the evidence of Berriman and the other witnesses, 
supported as it is by the sworn declaration of Biccard, made soon 
after the occurrence. But the defendant -contends that, even 
accepting the evidence of the plaintiff, there has not been a proper 
pegging, as the plaintiff only put in one centre peg in each claim ; 
and he relies on the provision of sect. 63 of the Gold Law, which 
provides that there must be two centre pegs, and that after the 
lapse of the first seven days four corner pegs must be put in 
position. The plaintiff has undoubtedly neglected strictly to 
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comply with this section of the Law. He did not place the corner 18O6 
pegs after the lapse of the first seven days, nor did he, in the first beebimajj 
instance, put in two centre pegs, but only one. The only question Syndicate 
which now remains is, Must he, owing to this default, forfeit his Simpso-v. 
100 claims ? As far as the two centre pegs which must he put in Qregorow^ki, j. 

are concerned, it is by no means clear what the meaning of the 

■Legislature was. There can be only one centre in one claim, and 
it could never have been the intention of the Legislature that not 
one but two pegs should be put in the centre. The plaintiff has 
therefore as far as possible complied with an ambiguous provision 
of the Law. 

Then with regard to the question of the failure to supplement 
the centre pegs by corner pegs after the lapse of the first seven 
days, I must remark that in this respect there could be no con- 
fusion, as the block was surrounded by a furrow, and was thus 
clearly defined. Therefore no one could have been misled. But 
leaving this question there, the defendant in this case is nothing 
else than a jumper. He obtained certain information, which now 
appears to have been incorrect, that the plaintiff had not pegged 
in a strictly regular manner, and thereupon he wished to deprive 
the plaintiff of the ground. In a dispute between a pegger and a 
jumper, the Court will not easily be persuaded to deprive the first 
pegger of his rights, on the ground of a mere informality in the 
pegging, and to hand them over to the jumper. The Law does 
not enact that omissions of this kind shall incur a forfeiture, and I 
see no reason why the Court should assume such a provision to be 
tacitly inferred. 

The plaintiff is entitled to the 100 claims in dispute, marked red 
on the plan, and with regard to the remaining 115 claims there is 
no dispute. Judgment must therefore be for the plaintiff, with 
costs. 

KoTZE, C. J., and Ameshoff, J., intimated that they concurred 
in this judgment. 

Attorney for the plaintiff : J. H. L. Findlay. 
Attorney for the defendant : H. L. Scholtz. 
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THE EAND EXPLOEING SYNDICATE, LIMITED. 



OHAMPEETY. 

The Sclnoeizer's Claimholders' Bigliis Syndicate, Limited, was a company 
formed with limited liahility, with the object of taking over the rights of 
certain syndicates and persons luho claimed to be entitled to certain claims on 
certain ground known as Schiveizer's Toivnship. 

The said syndicates and persons assigned their rights to the plaintiff 
company in return for certain shares in the said company. Certain other 
persons, who had no interest in any claims whatever, advanced the working 
capital, which was to be used for paying the expenses of the action against 
the defendant company for the vindication of the said claims, and in con- 
sideration of such advances they also received shares in the plaintiff 
company. In case the action succeeded, all the shareholders of the said 
company were to divide the profits among them. Held, that the money 
advanced to pay the expenses of the action was not advanced with the bona 
fide and legal object of enabling the original claimholders to svbstantiafe 
their titles, but only as a speculation ; and that the articles of association of 
the said company disclosed a gambling in litigation — i.e., champerty. 
Absolution from the instance was therefore granted, with costs. 

Fkom the articles of association of the Schweizer's Claimholders' 
Eights Syndicate, Limited, it appeared that the said company was 
a company formed with limited liability, with the object of taking 
oyer the rights, or supposed rights, of certain syndicates or persons 
who alleged that they were entitled to certain claims on a certain 
piece of land known as Schweizer's Township. The said company 
had a capital of 45,000/., in 1/. shares, and the syndicates and 
persons who assigned their rights to the company obtained shares 
in the company in payment therefor. It also appeared that 
certain G. A. Jones and F. W. Blood, and others, had advanced 
to the company an amount of 3,500/., as working capital, in con- 
sideration for which they obtained 5,800 shares. 

It also appeared that the object of the company was to institute 
an action against the Eand Exploring Syndicate, Limited, which 
was in possession of the claims on Schweizer's Township, for 
vindication of the said claims. The working capital was also to 



OF THE SOUTH AFRICAN REPUBLIC. 



Ill 



be used to pay tlie expenses of this action. An action was insti- 
tuted against the Eand Exploring Syndicate. The defendant 
company pleaded, as a preliminary plea, that the plaintiff company 
hased its action on an agreement which disclosed a gambling in 
litigation, or champerty ; and that it was clear, from the articles of 
association of the company, that the object of its promoters was to 
encourage litigation. 

Esselen (with him Dickson) , for the defendant company, in suppoi"t 
of the exception : There can be no doubt that this is a case of cham- 
perty. The plaintiff company annexes to the summons the various 
cessions from the persons and syndicates, who have ceded their 
rights to the company, in exchange for shares in the company. 

The articles of association of the company, and the cessions, 
show clearly that the whole object was to institute an action 
against the Rand Exploring Syndicate for recovery of the claims. 
If the plaintiff company succeeded, then all the shareholders were 
to divide the profits among themselves ; but if not, then the com- 
pany would practically cease to exist. Jones and Blood, and 
others who ceded no claims whatever, but who advanced money, 
also obtained shares in the company. The money advanced by 
them was for the purpose of paying the expenses of the action. 
The promoters of the company had no bond fide intention of 
helping the persons, who laid claim to the claims, towards obtaining 
possession of such claims. It was all done as a speculation. 
Gambling in litigation, or the encouragement, of litigation, is 
regarded with great disfavour by the law. Where an action is 
based on agreements which are champertous, the Court will not 
assist the plaintiff. (See Parsons on Contracts, vol. 2, p. 908; 
Hugo and Moller N.O. v. Transvaal Loan, Mortgage and Financial 
Co., 1 Off. Eepts. Trans, p. 336.) 

TFessefe .(with him Cloete and Barber), for the plaintiff: The 
Roman-Dutch law does not go so far as the English law with 
regard to champerty. (See Voet (2. 14, 18), and Pandects (48. 7, 6).) 
In the present case there is no champerty. There is no encourage- 
ment of litigation. The formation of the company was a means 
of obtaining the money for the pm-pose of substantiating the 
rights of the shareholders by way of action. The individual 
persons and syndicates were not able to pay the expenses of the 



1896 
Sohweizee's 

OliAIM- 
HOLDEES' 

Rights 

Syndicate, 

Limited 

V. 

The Rand 

exploein& 

Syndicate, 

Limited. 



142 



OFFICIAL KEPOETS OF THE HIGH COURT 



1S9C 

Schweizee's 
Claim- 

HOLDEES' 

Rights 

Syndicate, 

Limited 

V. 

The Rand 

expioeikg 

Syndicate, 

Limited. 



actions. They all had similar interests; and they came together 
and formed the company in order to be able to substantiate theii- 
rights. It cannot be said that this is illegal, otherwise poor people 
would often be forced to sacrifice their rights. 

Gur. ad. vuU. 

Postea, 4th September. 

The judgment of the Court was delivered by G-kegorowski, J. : 
This is an action in which the defendant is sued by the plaintiff 
for a declaration of rights mth regard to certain 127 claims 
situated on the ground known as Schweizer's Township, portion of 
the proclaimed farm Turilontein, of which the defendant now has 
possession. The plaintiff lays claim to these 127 claims, mentioned 
in the summons, by virtue of cessions of rights which it has 
obtained from various persons and syndicates, who allege that they 
pegged off the claims in question in 1889 and thereafter, and were 
in possession of them for some time, but that afterwards the 
Government wrongly refused to renew their licences. Against the 
claim set up, the defendant raises the preliminary plea that the 
plaintiff cannot be heard in its action, because it appears from the 
objects of the plaintiff syndicate, as set forth in its articles of 
association, as well as from the various cessions to the plaintiff, 
that the contract, from which the plaintiff derives its right to 
institute this action, is an illegal contract, and one which constitutes 
"champerty." 

There is no secret about the object for which the plaintiff 
syndicate was formed. From the articles of association, it appears 
that the Schweizer's Claimholders' Eights Syndicate is a company 
with limited liability, formed for the purpose of taking over the 
rights, or alleged rights, of certain persons and syndicates, who lay 
claim to the ownership of claims on the property known as 
Schweizer's Township, and more especially the following, viz. : 26 
claims belonging to Crowder, 6 to the Mostert Syndicate, 7 to 
Crowder and Philip, 14 to Knobel and Eensburg, 45 to the 
Chumleigh Syndicate, 18 to Hare, and 14 to the Chums Syndicate. 
The company has a nominal capital of 45,000 shares of 1^. each, 
and in consideration of the cessions granted to the company the 
persons and syndicates who ceded their rights obtained a certain 
number of shares in the plaintiff syndicate. Crowder, for his 26 
claims, was to receive 8,300 shares, the Mostert Syndicate for its 
6 claims 2,000 shares, and so forth. It appears, further, that a 
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certain G-eorge Arthur Jones and Frederick William Blood, and 1896 

their co-principals — whoever they might be — advanced the company Schwzee's 

3,500^. as working capital, and received 5,800 shares in return. Claim- ^ 

The question therefore is, Had the plaintiff company or syndicate Rights 

a lawful object in view, and are the agreements made by the LratiEiT' 

plaintiff with the various persons and syndicates who ceded their "»■ 

. The Rand 

rights and claims to the plaintiff not liable to be impeached on the exploeino 

ground of "champerty," the charge laid against them by the Syndicate, 
defendant ? 

Under our law, all kinds of rights with a few exceptions can be 
transferred. The fact that the cedant and the cessionaire contem- 
plate that the rights ceded can only by means of a law suit 
acquire any value, makes no difference {vide Pothier, Contract of 
Sale, §§ 584 — 590; Merlin, Droits Litigieux). However, if one 
examines the provisions of the Lex Anastasiana, with the excep- 
tions engrafted on it, one will see very clearly that the lex does not 
overlook the mischief arising from the promiscuous cession and 
supporting of law suits, but endeavours, as far as possible, to 
prevent gambling and speculation in litigation and the evils 
caused thereby. Sande (de Cessione Actionum, 11. 7) mentions that 
the origin of the Lex Anastasiana was the reckless and vicious 
practice of speculators, who went about in order to buy up law 
suits; and Menochius (Lib. iii. pres. 129) states that the law 
greatly distrusts redemptores litis, and in every case carefully 
investigates whether a cession has been made bona fide or only 
apparently so. Calvin in his Lexicon Juridicum, under the word! 
" Ergolabi," citing Cujacius (Obs. 8, c. 31), shows that it is forbidden 
to take upon oneself, in consideration of a reward, the law suit 
of another on the understanding that one shall enjoy a share in the 
proceeds of the judgment. That this principle is accepted in 
regard to attorneys and advocates needs no demonstration (Voet, 
2. 14, 18) ; and that it is of general application appears from th& 
Digest, 48. 7, 6, according to which " champerty " is punishable 
as a criminal offence under the Lex de vi pncata. Other autho- 
rities were cited in the cases decided in this Court, viz., Miigo and 
Moller N. 0. v. Transvaal Loan and Finance Mortgage Co. (1 Off. 
Eepts. Trans, p. 336) and Ch'een v. Be VilUers and others (2 Off. 
Eepts. p. 289), and the general principles which must be taken into 
consideration were laid down in those cases. 

In ITugo and Moller A^. 0. v. Transvaal Loan and Finance Mort- 
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189S gage Co., the Chief Justice says in his judgment : " I do not mean 

Sohweizeb's to say that, if anyone bona fide lends pecuniary assistance in his 

Claim- ^ action to a poor suitor, and thereby helps him to obtain his just 

RiGHTa rights, and receives in return a reasonable recompense or interest 

LiMiTE™' ^^ *^^ ^^^*' ^^^ agreement would be unlawful or void on the ground 

«'• of champerty or maintenance. We have an expression of opinion by 

ExPLOEiNo Lord Abinger, in Findon v. Parker (11 M. & "W. p. 975), to the effect 

Syndicate, ^^^ ^]^g ^g ^^^ gQ . g^jj^ jj^ ^j^g recently decided case of Ram Comar 

LlinTED. T -T-. A /^ 

Condoo V. Chiinder Canto Mokerjee (L. E. 2 App. Cas. p. 186), the 

regorows i, . pj,-^^ Couucil gavo judgment to the same effect. The Privy 
Council, however, remarked : 'But agreements of this kind ought 
to be carefully watched, and when found to be extortionate and 
unconscionable, so as to be inequitable against the party, or to be 
made, not with the bona fide object of assisting a claim believed to 
be just and of obtaining a reasonable recompense therefor, but for 
improper objects — as for the purpose of gambling in litigation or 
of injuring or oppressing others by abetting and encouraging 
unrighteous suits so as to be contrary to public policy — effect ought 
not to be given to them.' 

Now it cannot be said that the company was formed with the 
bona fide object of assisting claims believed to be just, and of 
helping the parties interested therein. The motives which 
influenced the promoters of the company are not far to seek. 
The company was formed with the apparent object of gambKng in 
litigation, of fishing in troubled water for personal profit with the 
least possible risk. The promoters considered it a good specula- 
tion, in •consequence of the considerable value of the claims, to 
subscribe funds to prosecute the various law suits, with the 
expectation of obtaining a share in the judgment. It was no 
solicitude for Crowder or for the Mostert Syndicate which induced 
Jones and Blood to create the company. It is a speculator to 
whom is due the honour of conceiving the brilliant idea of a 
company with limited liability to carry on these law suits, with the 
object of deriving profit to himself and bis co-principals. This 
appears from the documents. The plaintiff might have proved 
the contrary. It might have been shown that the idea originated 
Avith the persons and syndicates which had an interest in the 
cases, that the parties interested were too poor to carry on the 
cases themselves, and had opened negotiations with the persons 
who had money with the object of receiving help. In other 
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words, that the company came into existence at the urgent request 1896 
of the parties interested, and for the purpose of assisting them. Schtoizeb's 
Tliis has not been done, and the case is on all fours with Huqo and Claim- 

HiT n m 1 T -nr HOLDERS 

Moller T. Iransvaal Loan, Mortgage and Finance Co., and is tainted Eights 
with the unlawful origin of the company. . There is no out-and- ^lj^^^^' 
out cession to the company for valuable consideration. The »■ 

persons and syndicates received shares in consideration for the Exploeino 
cessions made by them, and if these law suits tarn out failures they Stnbicate, 
receive absolutely nothing. It is indeed true that, if the plaintiff 
succeeds, the cedents will share in the profits ; but this fact cannot 
remove or excuse the illegality, and cannot justify the position of 
the company. The cession is merely a sham and a delusion. In 
Green v. Leyds N. 0. (30th August, 1895), the Chief Justice says: 
" The champerty consists in this : that the agreement between 
De Villiers and Green was of a speculative character. If the 
action instituted by Green failed, De VHliers would get nothing ; 
if it succeeded, De ViUiers would be entitled to his £3,000. The 
agreement was clearly of a gambling character." 

The fact that the promoters of the company and the people who 
advanced the money have shaped their venture in the form of a 
company cannot alter the character of the case. We niust consider 
the case just as though there was no question of a company, except 
that the form of a company Tvith a limited liability makes the case 
worse, in so far that less liability is cast on the promoters in 
pursuit of their aims. The plaintiff company has therefore done 
nothing else than advance money in order to make a profit out of 
a law suit, and in order to obtain a share of the judgment for 
itself, being inspired solely by the desire for speculation. 

In Kent's Commentaries (Vol. IV. p. 449, in the note) we read : 
" Parties may lawfully enter into an agreement to maintain and 
defend each other in a matter in which they believe their interests 
to be identical. So persons having a common interest in the 
same thing by the same title may unite for the common defence of 
it, and agree to pay rateably the costs of suit." 

Thus the persons interested could have formed a syndicate or 
company to maintain their mutual interests, could have subscribed 
funds, or, if they were not in a position to do this, they could in 
some other lawful manner have made an arrangement to obtain 
support. But this is not what has happened in this case. As far 
as we know, the persons interested made no attempt and stretched 
o.iii L 
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out no hand for help, but around them this peculiar company has 
been formed. The objects of such a company must be condemned 
and cannot be justified, and the interested parties had no right to 
make use of its. help. The exception must be upheld, and the 
judgment must be absolution from the instance, with costs. 

Attorneys for tlie plaintiff : Booth and Wessels. 
Attorney for the defendant : A. B. Tancred. 



Coram : 
AMESHOIT, J. 
MORIOE, J. 

Grregorowski, J. 



1896 

29 June. 
2 Novemhr, 



LATHAM 

V. 

LETDS N.O. AND THE LIQUIDATOES OF THE KLIP- 
EIVEESBEEG ESTATE AND GOLD MINING CO., 
LIMITED. 



MYNPACHT— EESEEVATION OP. 

On the proclamation of the farm Doornhop, a mynpacht was reserved, a/nd 
lefore the throwing open of the said farm the owners thereof, i.e., the 
Klipriversherg Estate and Oold Mining Co., Ltd., roughly leaconed off a 
mynpacht. Five years afterwards the liquidators of the said company 
caused the mynpacht to he surveyed, and to he reduced to the proper size 
according to law, and made application for a mynpacht-brief ; hut before 
they were able to obtain a mynpacht-brief the plaintiff pegged the ground off 
as claims. In an action for declaration of rights, it was held that, although 
no application for a mynpacht-hrief had been made after the lapse of five 
years, yet the application had actually been made before the plaintiff's 
pegging, and therefore the plaintiff could not succeed. 

The south-eastern portion of the farm Doornkop, of ■which the 
Klipriversherg Estate and Gold Mining Oo. was the registered 
owner, was proclaimed as a public digging on the 21st of 
Septernber, 1899, with the exception of certain portions, which 
had been reserved as a mynpacht, &o. Before the proclamation of 
the farm, the company informed the Government that they had not 
sufficient time to survey their mynpacht, whereupon the Govern- 
ment granted them leave roughly to peg off a portion of ground 
as a mynpacht before the proclamation, and after the proclamation 
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to apply for a mynpaclit-brief. In May, 1895, the liquidators of 1896 

the company caused the said piece of ground to be surveyed, and Lathah 

they then found out that it was larger than what the company j^^^^ -^ q 

was entitled to under the law as a mynpacht. They thereupon and the 

abandoned the surplus ground, and on the 21st of July, 1895, they qj. ^he 

made application for a mynpacht-brief. Before the issue of the Kxipbtvees- 

./ i. BEEG Estate 

mynpacht-brief, the plaintiff, on the 24th of September, 1895, aud Gold 

pegged, under licences, eighty claims on the piece of ground ^^^^'' 

surveyed as a mynpacht, but the Mining Commissioner refused to 

renew his licences. The plaintiff thereupon instituted action for 

the renewal of his licences and for a declaration of rights. 

Wessels (with him Barber), for the plaintiff: There is no dispute 
as to the facts in this case ; but the question is. Was the plaintiff 
entitled to peg off the claims ? He was fully entitled to do so. 
The company has waited five years without taking out a mynpacht- 
brief, and has therefore acquired no title to the mynpacht. If the 
liquidators of the company had taken out a mynpacht-brief before 
the plaintiff's pegging, then they would have had a case. But 
owing to the fact that they have not taken out a mynpacht-brief, 
the company has obtained no title to the ground. It is triie that 
in the case of Rotlmell v. New Bietfontein Estate Gold Mines, Ltd. 
(11 0. L. J. p. 48), the non-signing of the mynpacht-brief for thi-ee 
weeks after the proclamation was held as a mere iaformality, and 
as insufficient to cause the company to lose its title ; but in the 
present case the company has waited for five years without taking 
any steps to obtain a mynpacht-brief. (See Jewel Gold Mining Co. 
V. Oosthuysen, Barber's Gold Law, p. 11.) 

Esselen (with him ioAma«w), for the defendants: The plaintiff 
cannot possibly succeed. The mynpacht was reserved on procla- 
mation, and, moreover, the ground was beaconed off. It is true 
that no mynpacht-brief had been taken out at the time of the 
plaintiff's pegging, but application had already been made for one, 
and the mere fact that the mynpacht-brief had not yet been 
obtained must be regarded as an informality, and it has already 
been decided that such an informality cannot prejudice the 
company. (See Rotlmell v. New Bietfontein Estate Gold Mines, 
Ltd., 11 0. L. J. p. 48.) 

Cur. ad. vuU. 
l2 • 
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Postea. 2iid November. 

MoEicE, J. : This is an action for an order compelling the 
Grovernment to renew certain 80 prospecting licences on the south- 
eastern portion of the farm Doornkop, and further, to issue 100 
prospecting licences on the same farm, or, in default of the issue 
of such 100 licences, to pay 20,000/. as damages. The plaintifi 
alleges that the south-eastern portion of Doornkop, of which the 
Klipriversherg Estate and G. M. Co., Ltd., is the registered 
owner, was proclaimed a public goldfield on the 21st December, 
1889 ; that, on the 24th September, 1895, he (the plaintiff) took 
out prospecting licences for 80 claims on the proclaimed portion of 
the farm and pegged off the said claims on the same day ; that, on 
the 23rd October, 1896, the responsible clerk of Doornkop un- 
lawfully refused to renew the licences; and that, on the 9th 
Noyember, 1895, a certain E. J. Bell, as agent for the plaintiff, 
tendered licence moneys for 100 claims on the proclaimed portion 
of the farm, and that the responsible clerk of Doornkop refused to 
issue such licences. 

The defendant W. J. Leyds N. 0. submits to the judgment 
of the Court. The real defendants are the liquidators of the 
Klipriversberg Estate and G. M. Co., Ltd., who obtained leave to 
intervene as second defendants. Their defence is confined to the 
80 claims for which renewal of licences is asked. They allege 
that before the portion of Doornkop belonging to the Kliprivers- 
berg Estate and Gr. M. Co., Ltd., was proclaimed, it was agreed 
between the company and the Government that, seeing that the 
"mynpacht" belonging to the company had not yet been sur- 
veyed, the company should beacon off a piece of ground for a 
" mynpacht," and that a " mynpacht" should afterwards be issued 
for this piece of ground ; that such piece of ground was beaconed 
off before the proclamation, and that it forms portion of the 
reserved ground mentioned in the proclamation; that in May, 
1895, the second defendants, as liquidators of the company, sur- 
veyed the reserved piece of ground and found that it comprised 
more ground than the company would be entitled to under the 
Gold Law as a mynpacht ; that thereupon the second defendants 
surveyed, as a mynpacht, only so much ground as they would be 
entitled to, and on the 21st July, 1895, applied for a "mynpacht- 
brief " for the piece of ground so surveyed ; and that the 80 claims 
to which the plaintiff lays claim are situated within the ground on 
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which the second defendants are entitled to a " mynpaehfc " and 
"within the ground reserved in terms of the proclamation. The 
second defendants also made a claim in reconvention for damages 
for trespass ; hut this was eventually withdrawn. 

The allegations of the plaintiff concerning the pegging off of the 
80 claims in Septemher, 1895, and the refusal to renew the Kcences, 
have been proved. The points in dispute are : Whether the ground 
on which the claims are situated was beaconed off as a mynpacht 
before the proclamation ; whether such ground was reserved by the 
proclamation ; and whether the defendants are still entitled to ask 
for a " mynpacht " on this ground, after having allowed six years 
to pass without taking out a " mynpacht-brief." 

With regard to the question whether the ground on which the 
80 claims are situated was beaconed off before the proclamation, it 
appears that on the 9th December, 1889, and therefore about four- 
teen days before the proclamation, J. Gr. Meyer and 0. J. Pritchard, 
as part owners of the farm about to be proclaimed, presented a 
memorial to the Minister of Mines asking for a postponement of 
the proclamation of the farm for the reason, inter alia, that they 
were not in a position to protect their rights by taking out a 
" mynpacht," seeing that the farm had not been suflBciently 
prospected. The Minister of Mines replied that the Government 
could not postpone the proclamation, but that the memorialists 
would be allowed " to beacon off and to reserve the homestead, 
building and arable lands, and also to erect such beacons roimd 
the portion of ground within which you intend to take out your 
mynpacht, as may be necessary to secure your rights in this respect 
also." The letter proceeds : " This area to be beaconed off may be 
greater than that of the ' mynpacht ' which the Government would 
be able to grant you according to law, but must nevertheless not 
greatly exceed these limits." There can be no doubt that a piece 
of ground was beaconed off for a " mynpacht " in accordance with 
this letter. It is indeed true that there is no direct evidence of the 
beaconing off, the witness Pritchard, who was subpoenaed, not 
having appeared. George Meyer, who acted with Pritchard in the 
matter, says that Pritchard beaconed off the ground for a 
" mynpacht," and that he (Meyer) saw some of the beacons. 
P. S. Grobler, who was Claim Inspector in 1890, says that at that 
time a piece of ground was duly beaconed off for a " mynpacht," 
and that the piece of ground, of which a diagram has now been 
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made for tlie purposes of a " mynpaoht," forms a portion of the 
ground then beaconed off. The plaintiff himself admits that the 
piece of ground on which he pegged purported to be a "mynpaeht." 
It may therefore be considered as proved, that before the farm was 
proclaimed, a portion of it had been beaconed off under an under- 
standiag with the Grovernment that a "mynpaeht" would be 
granted on the whole or part of such portion. 

The next question is whether the piece of ground which was 
beaconed off was made open ground under the proclamation. The 
proclamation contains the following limitation to its operation : — 
"In so far as the ground has not been reserved for ' mynpachten,' 
building sites, gardens, lands and watercourses, under the terms of 
Articles 18 and 20 of the Amended Law No. 8 of 1885." The 
proclamation was made under the Gold Law No. 8 of 1889. 
Article 18 thereof lays down that any person who wishes to open 
mines on his ground must have a " mynpaeht." This article does 
not, however, provide how ground may be reserved for a 
" mynpaeht." Article 20 deals with building sites, &c. It appears 
to me that the effect of the proclamation is to exclude from the 
operation of the proclamation the piece of ground beaconed off with 
a view to taking out a " mynpaeht." The proclamation must be 
taken in connection with the previous correspondence with the 
owners of the farm. The expression " reserved for mynpaeht " is 
somewhat vague, and the whole procediire may have been some- 
what irregular ; but we know that the proclamation of farms, &e. 
at that time was not regulated in any very definite way. 

Mr. Wessels referred to a certain case {Jewel Company v. 
Oosthuizen), decided in 1890, in which a claim to a "mynpaeht" 
was not admitted ; but in the proclamation of the farm m that 
case there was no mention of a reservation for " mynpachten." 

The last question is whether the second defendants can maintain 
that the ground was reserved for a " mynpaeht," seeing that they 
have allowed years to pass without taking out a " mynpacht-brief ." 
Now it appears to me, that, if the second defendants or their 
predecessor had sat still and allowed third persons to peg off the 
ground, they would have been estopped from saying that the 
ground was not open ground, or that they were entitled to a 
"mynpaeht." It appears, however, that such has not been the 
case. The fai-m was at iu'st considered of little value as a gold- 
field. No claims were pegged off after the proclamation. The 
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consequence was that the owners posti^oned the taking out of a 
" mynpaeht," and in 1892 made an application for withdrawal of 
the proclamation. Afterwards, in 1896, the value of the ground 
was recognised, and the plaintiff pegged off claims. But this was 
some months after the second defendants had surveyed the piece 
of ground for a " mynpaeht," and made appheation to the Govern- 
ment for a " mynpacht-hrief." There is therefore no estoppel of 
the second defendants as against the plaintiff ; and there is no 
proof of an intention on the part of the second defendants to allow 
the ground heaconed off for a " mynpaeht " to fall under the 
proclamation for the benefit of the public, although there may 
have been an intention no longer to use the ground for mining 
purposes. 

As far, therefore, as concerns the renewal of the 80 prospecting 
licences for the claims of the south-eastern portion of the farm 
Doornkop, there must be judgment in favour of the defendants. 
With regard to the issuing of the 100 licences, the first defen- 
dant N.O. is ordered to issue them. The plaintiff is ordered to 
pay the costs of the defendants. 

GrREGOROwsKi, J. : In this case it appears fi'om the proclamation, 
by which the south-eastern portion of Doornkop, No. 331, in the 
district of Heidelberg, was thrown open as a public digging, that 
there was an express reservation of ground "reserved for mynpaeht, 
building sites, gardens, lands and watercourses." Now, ground 
reserved as a " mynpaeht " does not fall under the proclama- 
tion, and cannot be pegged off, but the plaintiff alleges that the 
reservation of the mynpaeht was not effected in a proper and 
lawful manner, because, although beacons indicate the reserved 
ground, no "mynpacht-brief " had been issued and registered at the 
time when he pegged. There is no allegation or proof that the 
plaintiff pegged off in ignorance ; on the contrary, he admits that 
he obtained information from which he came to the conclusion- 
that it was worth whUe, as a speculation, to peg off the gi-ound 
intended for and beaconed off as a " mynpaeht." The plaintiff is 
therefore in the position of a " jiimper " ; he is not a person who 
has been injured ; he is not a person who has been placed in a 
worse position through the omission of the owners of the farm to 
complete their title in due form according to law. The omission 
of the owners to take the necessary steps to take out their 
" mynpacht-brief," and to have it registered, is due to circum- 
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stances •which have been explained, and the Grovemment acquiesced 
in the delay, and is prepared to issue the " mynpacht-hrief." 
Under the circumstances, I am of opinion that the plaintiff 
acquired no title to the eighty claims by his pegging. 

In the case of Eot/mell v. The Neio Riet/ontein Estate Gold Mines, 
Limited (11 0. L. J. p. 48), there was no reservation of a "myn- 
pacht," and therefore, as far as the public could know, there was 
no " mynpacht " reserved, and it was within the ground of possi- 
bility that a digger might have pegged off bond fide, and might 
have acquired a title to ground which the owner intended to 
reserve for himself as a " mynpacht," and which the Government 
intended to grant as a " mynpacht." 

In this case the ground set apart for a " mynpacht " was not 
only reserved in the proclamation, but it was properly beaconed 
off, and could, if necessary, be pointed out to interested parties. 
The plaintiff has nothing to complain about. 

Ameshoff, J., concurred. 

Attorneys for plaintiff : Boux and Ballot. 
Attorney for first defendant : Fred. Kleyn. 
Attorney for second defendants : J. E. L. Findlay. 
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J. 



SECTS. 2, 3 AND 11 OP THE OEIMINAL PEOCEDUEB, 1874. 

Where a person is tried hefore the Landdrost without being served with a 
criminal summons, if must clearly appear that the accused waived the 
service. That he has so waived it cannot he presumed. 

This was an appeal against the judgment of the Landdrost of 
Johannesbui-g in a case in which the appellant was sentenced for 
the buying of stolen goods well knowing that they were stolen. 

Bauer, for appellant: No proper summons was served. Law 
No. 1, 1877, sects. 3 and 11. In the absence of a summons the 
consent of the parties must clearly appear. [He also referred the 
Court to the case EotzinsU v. The State, decided on the 14th of 
August, 1894.J Moreover, there is no proper description of the 
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goods ; it is not alleged from whom the goods were bought, and 
where they were delivered. The conclusion of the Landdrost on 
the evidence is wrong ; the only and the most damaging thing 
that can he assumed to have heen proved against the accused is 
that one of the accused had received the goods. 

Esser, for the State : This case differs from that of Kotzinski, in 
that the accused were defended before the Landdrost. Moreover, 
Kotzinski was a very illiterate person. The accused have heen in 
Johannesburg for years, and cannot therefore plead ignorance or 
want of knowledge. All the accused knew about the goods. 

The Court held that, as laid down in the case of Kotzinski v. 
The State, it must appear from the record that the accused con- 
sented to the hearing of the case without a summons. This consent 
cannot be presumed from the silence of the accused, and sects. 2 
and 3 of the Criminal portion of the Law of 1874 are obligatory. 

The conviction was therefore quashed, and the appeal allowed. 
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E. J. P. JORISSBN V. THE STATE. 



CEIMINAL LIBEL— INNUENDO. 

Ill a case of Kiel, the alleged innuendo must he justified by the words used. If 
the words used have an innocent meaning, the Court should give preference 
to that meaning. 

This was an appeal against the judgment of the Landdrost of 
Pretoria. The appellant was accused of the crime of libel, in that 
he, in the hall of the Executive Council Chambers, and in the 
presence of members of the Executive, had uttered the following 
words concerning the Honourable P. J. Joubert, member of the 
Executive Council, and Commandant-General of the South African 
Eepublic : " Greneral Joubert, are you aware that your son-in-law, 
Malan, is in collusion with the rebels of Johannesburg ? If so, 
you are guilty of treason, and you ought immediately to resign 
your position," thereby insinuating that General P. J. Joubert was 
unworthy of his position aforesaid, with the express object of 
impugning his honour. The appellant took the exception, that 
the words used were not libellous, and this exception was overruled 
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by the Landdrost. An appeal was noted against this ruling, and 
the ease was postponed until after the hearing of the appeal. 

Lohnann (with '\i\ra. Summel) , for the appellant: There is no 
libel against Mr. Joubert ex facie the summons. The libel, if any, 
is against Mr. Malan, his son-in-law. There is no innuendo. 

Bauer, for the State : The innuendo is that Mr. Joubert 
acquiesced in his son-in-law going about with rebels, and that his 
conduct was unworthy of his position as Commandant-General. 

KoTZE, 0. J. : The Court is of opinion that the innuendo is not 
justified by the words. The alleged words have an innocent 
meaning, so far as concerns Mr. Joubert, and, according to Voet 
and other authorities, the Court ought to accept the innocent 
meaning. The appeal was allowed. 



Attorney for appellant : 8. K. H. Lini 
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THE STATE v. PIETEESEN. 



1896 
6 November. 



OEIME AGAINST THE PERSON— SECT. 24, LAW 5, 1864. 

In an indictment the description "a crime against the person" is a mere 
general designation, and therefore insufficient, as it does not comply with 
sect. 24, Law 5, 1864. 

The accused was charged with having committed a crime agaiast 
the person, by having ridden over and injured a person through 
his negligence. The question whether there was such a crime as 
" a crime against the person " was reserved. 

S. Be Villiers, for the accused, contended in his argument that 
a crime against the person was a general description, and quoted 
Ooch V. The State (Free State Reports, p. 63). 

Cloete, for the State : It is impossible to describe each crime 
against the person by a special designation. (Kotz^'s Van Leeuwen, 
Yol. 2, Part 4, Chap. XXXV. par. 1 ; Grotius, 3, 34.) 

The Court held that " crime against the person " is a general 
desoription, and does not comply with Beet. 24 of the Criminal 
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Procedure Ordinance of 1864, and that therefore the indictment ^^^^ 

was bad. There is no custom in this country, as there is in the The State 

Orange Free State, which gives a restricted meaning to " crime pteteksen 

against the person." The conviction was therefore quashed, and 

an order was made that the accused should be discharged. 



N. E. SMUTS & CO. r. E. H. BOLMAN. coram: 

AMESHOFF, J. 

EXCEPTION— FOREIGN JUDGMENT— COPY OF ACCOUNT. MOBICE, J. 

Gregorowski, J. 
It is not necessary to annex to a summons on a judgment of a foreign Court a 

copy of the original account on which the judgment was obtained; a copy of jggg 

the foreign judgment annexed to the summons is sufficient. 



5 November. 



This was an argument on exception. The plaintiff sued the 
defendant for the sum of 148/. 8s. 8d., in which was included the 
sum of 701. 14s. 9d., being the balance of the judgment obtained 
by the plaintiff against the defendant in the Eastern Districts 
Court in the Cape Colony. The judgment was granted on an 
account for money advanced and professional fees. A copy of this 
judgment was annexed to the summons, but no copy of the 
original account, on which the judgment was granted, was annexed. 
The defendant excepted to the summons, on the ground that the 
account on which judgment was granted was not attached, and 
that the defendant was not therefore able to admit or deny the 
correctness thereof. 

Lohmann, for the defendant (the excipient), referred to the case 
of Krogh v. Gouws (2 Off. Eepts. Trans., p. 283). 

Cloete, for the respondent. 

The Court dismissed the exception with costs. The plaintiS had 
a foreign judgment, a copy of which was attached to the summons, 
and he could therefore sue upon it. It was not necessary for the 
plaintiff to attach to the summons in this Court the original 
account on which he had sued. 

Attorneys for tte plaintifE : Booth and Wessels. 
Attorney for the defendant : Carl Uechermann, Jun. 
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NO STANDS ON CLAIMS -SURFACE EIGHTS— EEGISTEATION 
AND TEANSFEE. 



No one can ohfain stands on claims belonging to a third party. The transfer of 
surface rights on claims must, in order to he valid, be registered at the office 
of the Mining Commissioner. 

.This was an appeal from the judgment of Ameshoff, J. 

In April, 1887, a certain John Oharlton pegged fifteen claims 
on Turffontein. On the 18th of August, 1888, Spolander and 
Jordaan each pegged off two stands on that portion of Turffontein 
which had been pegged as claims by Charlton, and which was held 
by the City and Suburban Gold Mining Co. under a lease from 
the owner Bezuidenhout. Spolander and Jordaan obtained stand 
licences from the acting responsible clerk at the office of the 
Mining Commissioner of Johannesburg. This clerk issued the 
stand licences without any inquiry concerning the locality which 
they wished to peg. On the 21st of August, 1888, they ceded 
these licences to Mrs. Auret, the plaintiff. On the 18th of 
September, 1888, the Mining Commissioner refused to renew the 
licences, on the ground that the stands were situated on the claims 
belonging to Charlton. Thereupon one Scott, who had obtained 
stand licences on the same day and for the same ground, and 
other persons who were in the same position, formed a syndicate 
called Commissioner Street Stand Syndicate, and instituted action 
against Charlton and the Mining Commissioner for a declaration 
of rights with respect to the stands. The parties in this action 
subsequently came to a compromise, as Charlton undertook to 
withdraw all opposition against the renewal of the stand licences. 
But no transfer from Charlton to Scott and the other persons of 
any rights to the surface was registered at the office of the 
Mining Commissioner, nor were steps taken to obtain the renewal 
of the stand licences, and the case remained in statu quo. 

On the 29th of November, 1889, Oharlton sold the said fifteen 
claims to the City and Suburban Co., in order to enable the com- 
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pany to obtain the surface rights. The company thereupon 1896 
entered into negotiations with the Grovernment, with the object of Atjeet 
obtaining the right of laying out a stand-township on the fifteen ^ '^^ 
claims and adjoining ground. The stand- township contract was Sotubban 
signed on the 24th of July, 1894. The plaintiff thereupon insti- »°^^^MiNiNa 

tuted action against the company in the Circuit Court at 

Johannesburg for a declaration of rights with regard to the stands 
bought by them from Spolander and Jordaan. Ameshoff, J., gave 
judgment in favour of the company. The plaintiff now appealed 
against this judgment. 

TFessek, for the appellant Charlton : The owner of the fifteen 
claims had no right to the surface of the ground. He could not 
prevent the responsible clerk from issuing stand licences to other 
persons. The Mining Commissioner has acted wrongly in refusing 
to renew the stand licences. 

JEssekn (with him Barber), for the respondent: Stand Ucences 
cannot be issued on claims belonging to third parties. 

Cur. ad. vitlt, 

Postea. 7th November. 

KoTZE, C. J. : Stand licences cannot be issued on claims 
belonging to third parties, as that would be an obstruction to the 
mining operations. See sect. 42 of Law 10, 1887. For these 
reasons the appellant cannot succeed. Assuming that Charlton 
ceded his rights on the surface of the claims to the holders of the 
stand licences when he compromised the action with Scott, stUl no 
registration of such cession took place at the oflSce of the Mining 
Commissioner, and therefore the cession was null and void. The 
appeal must therefore be dismissed, with costs. 

MoEicE and Q-regohowski, JJ., concurred. 

Attorney for the appellant : Hi SchoUn, 
Attorneys for tlie respondent : lloux and Ballot. 
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Gregorowski, J. 

KLEYN, J. LIBEL— PUBLICATION— EVIDENCE AS TO HANDWRITING. 

^„ The sending hy post of a Hbellous letter does not make the sender liahle to an 

-__ action for libel if the letter is addressed to the person libelled and is received 

24 August. Tyy him, for in that case there is no publication ; hut the sending of such a 

26 Au"^t letter is an unlawful act, and the person who commits it is liable for all the 

7 November, consequences thereof. If, therefore, such a letter is opened and read by 

someone else than the person to ivhom it is addressed, then the libel contained 

in the letter is in the eyes of the law published by the writer. Conclusions 

drawn by experts from the similarity of handwriting are not conclusive 

evidence, and are not binding on the Judge in the absence of other evidence 

and of corroborating circumstances which make the conclusions probable. 

The plaintiff set forth, in his summons that he was the editor and 
proprietor of a newspaper called Land en Voile, which was 
published at Pretoria. That, in or about the month of October, 
1895, in a letter, the following false, malicious and libellous words 
were written by the defendant concerning the plaintiff, to wit : 
" I learn from Ermelo that you have instituted an action against 
the EcJio. I do not know if this is true ; but if it is, then I 
wish to tell you that, if you do so, you will get something which 
will not be pleasant for you. The Echo is a newspaper which 
supports our cause in a respectable way, and therefore I take an 
interest in that paper ; whereas you have now, for a sufficiently 
long time, blackened the reputation of our people in your libellous 
rag. Therefore I am prepared, as soon as you start your action, 
to publish to the world by means of circulars a story which will 
silence you and Land en Volk for good. I will tell of the theft from 
the Public Treasury, of the theft of two cows, and also a full story 
whicb I have recently gathered at Pretoria. Tou can then set the 
law in motion to your heart's desire, if you can get hold of the 

■ circulator of this story. But you may be assured that the plan 
has been well considered and will succeed too. Land en Volk 
will fall a step lower than that on which it at present stands in 

■ the public estimation. The public will see that it can be led only 
■by respectable leaders. The Volkssiem refused to publish a portion 
' of your history, but that will be child's play compared with what 

the circulars will have to tell. I am, however, too honourable 
to lower myself by employing such means as Land en Volk 
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employs ; and therefore I will allow the matter to depend on you, 1896 
whether it shall he done or not. Be careful, therefore, what you e. Mabais 
do. "What your action against the Echo is I do not know, but 
at present I only wish to support that paper. In writing you this 
anonymous letter, I am only following your own example. You are 
always KbeRing someone in anonymous letters, and you therefore 
oblige others to follow the same course. This is, however, not of 
much concern, as if you attack the Echo I will show you that I 
can substantiate my words." 

That by the above-mentioned false, maKoious and libellous 
words, the defendant meant and wished to convey that the plaintiff 
is a thief and low person. That the said letter was written by the 
defendant and was published to a certaia P. 0. Talconer, at 
Pretoria, on or about the 20th of October, 1895. That by using 
the said libellous words the defendant caused the plaintiff damage 
to the amount of 5,000^. 

After the receipt of the letter mentioned above, the following 
correspondence took place between the plaintiff and the defen- 
dant : — 

"Latto en Volk," 
Truth, Freedom, Justice, &o. 

Pbetobia, S.A.E., 
Tobias Smuts, Esq., 2lst September, 1895. 

Ermelo. 
Sir, — I have the honour formally to acknowledge the receipt 
of your letter from Middelburg, signed "No libeller," and 
posted at Carolina. You say in this letter that I can proceed, 
to my heart's desire, against the writer of the fore-shadowed 
circulars if I can find him. As you see, I have discovered your 
identity before you could do anything in that direction. 

AU.0W me to say that it was very stupid and childish of you, 
and it shows very little experience on your part, for one 
moment to cherish the hope that you were safe under your 
own assumed handwriting. My position makes it an absolute 
necessity that I should be well-posted in such matters. I have 
to fight against many enemies such as you. I do not wish, 
however, to leave you under the impression that I have arrived 
at the knowledge of your identity in a supernatural manner. 
I shall be very open with you in this wordy warfare, for, 
whatever you may think of me, I can assure you that I am not 
wholly vindictive and lacking in compassion. It grieves me, 
as a rule, more than it can annoy me, to behold an Africander 
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1896 of your moral fibre. For three years I have made a special 

E MiBAis study of handwriting, and I think I am entitled to appear 

before any Court as an expert on that subject. It was, there- 
fore, very easy for me to recognise your style ; but for the 
purpose of the steps which I propose to take, I have handed 
your anonymous letter, together with two signed letters to 
Land en Volk, through Chief Inspector Doyle, of Pretoria, 
to two experts of undoubted technical authority, viz. : Mr. 
Schonmehl, an expert in writing, and employed by the National 
Bank of the South African Eepubliq; and a Mr. Burnside, 
expert in handwriting, in the employ of the firm of Richards 
and Sons, Cape Town (who act on hehalf of the Cape Govern- 
ment), who is at present in Pretoria. The report of these two 
gentlemen, who set to work quite independently, is to the effect 
that they are both prepared to swear to the identity of your 
handwriting in the anonymous letter. Moreover, I immediately 
notified to the Detective Department the true position of affairs, 
and at once handed the evidence to my attorneys, with instruc- 
tions to retain Mr. "Wessels and Mr. Esselen in the case. In 
the meantime, I wish to inform you that the matter will be 
left in abeyance for some days, in order to give you an 
opportunity to tender me some explanation, I do not wish, 
however, to allow you to cherish the hope that such explana- 
tion will make any difference in the steps which I propose to 
take. I assure you that I am urged thereto only by a feeling 
of compassion. 

(Signed) Etjgene Maeais. 

Klipfontein, District Ermelo, 
E. Maeais, Esq., 2nd November, 1895. 

Pretoria. 
Dear Sir,— I have the honour to acknowledge the receipt of 
your letter of the 2lBt of September last, in which you demand 
from me an explanation with regard to a certain anonymous 
letter received by you. 

As I have never written such a letter, I am, of course, unable 
to give you the least possible explanation, and this I am at any 
time prepared to declare under oath. If you will send me a 
copy of the said letter, I might perhaps be able to find out 
whether I must consider this accusation as a fanciful suspicion, 
or a spiteful joke. At present, I quite fail to understand it. 
I have the honour, &c., 

(Signed) Tobias Smuts. 
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" LaiTO EN VOLK." 1896 

Truth, Freedom, Justice, &c. E. Mabais 

V. 

Pebtobia, T. Sinura. 

Tobias Smtjts, Esq., 7th November, 1895. ' 

TCIipfontein, Ermelo. 
Sir, — I regret that, after your last letter, it is impossible for 
me to correspond with you further with regard to this matter, 
or to comply with your request. I shall immediately afford 
you an opportunity to deny under oath, in the High Court of 
this Eepublic, that you are the writer of the letter referred 
to you. 

(Signed) Eugene Maeais. 

P. 8. — If you have any further communication to make, I 
have the honour to refer you to my solicitor, Mr. J. H. L. 
Pindlay. (Signed) E. M. 

The defendant's reply was : — 

Klippontein, 
E. Maeais, Esq., 15th November, 1895. 

Pretoria. 
Dear Sir, — In your letter of the 21st September, you accuse 
me of an act which every self-respecting man would indignantly 
repudiate. Notwithstanding that your letter was very insulting 
and damaging to me, I had the grace to reply to it in order, if 
possible, to convince you of your error, and I added a request, 
which, in my opinion, was a fair one. I have from the 
beginning regarded this matter as one of malicious suspicion. 
Tou, however, refuse my request (perhaps because you are 
justly afraid that you might thereby be put in the position of 
being convinced that your attack upon me is unfounded), and 
you threaten to give me an early opportunity to declare on 
oath, before the High Court, that I have stated the truth with 
regard to the letter referred to. It may be that this is the best 
thing for me too. In the Court, I may be better able to clear 
myself from your dastardly attack than anywhere else. 

I therefore await your proceedings. If you wish to do aU in 
your power to put me to expense and trouble, I shall not 
prevent you. I believe, however, that there are also laws 
which wiU keep me harmless, and protect me from such 
malicious actions ; and I repeat once more that I am prepared 
to substantiate my statement on oath in any court. This, too, 
will be my last private letter ; all further communications I 
o.iii M 
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1896 will mate througL. the newspapers. I have, in spite of your 

E Maeais warning, written once more to you, because I thought that I 

was bound, as a man of honour and character, to do so. You 
may hand this letter to your attorney. 

I have the honour to be, Sir, 

Tour obedient Servant, 

(Signed) T. Smtjxs. 

The plea of the defendant to the summons was a general denial 
of the facts and conclusions therein contained. At the hearing 
of the case, the plaintiff stated that the letter mentioned in the 
summons was received at the office of Land en Volk during his 
absence, and was opened by the manager, Falconer, who then 
showed it to him, but that it was not generally known that 
Falconer might open his private letters during his absence. The 
plaintiff also stated that he knew the handwriting of the defen- 
dant, as he had on several occasions corresponded with him ; but 
that he was not personally acquainted with the defendant, and 
that he did not understand what the writer meant by the accusa- 
tion of theft of cattle and of the Public Treasury. Three other 
witnesses were called on behalf of the plaintiff, who all claimed to 
be experts in handwriting, and who had compared the handvsriting 
of the anonymous letter with that of letters which the defendant 
had admitted that he had written. They handed in full written 
reports of their deductions, and all agreed in the conclusions that 
the writer of the letter and that of those which the defendant had 
admitted to be his were the same person. When referred, in 
cross-examination, to the differences between the two handwritings, 
they stated that they were attributable to the different kinds of 
pens which the defendant had used. The defendant, being called, 
stated that he denied having written the letter, and that he had 
never seen it before he saw it in Court ; that he often wrote to the 
papers, but never anonymously ; that he knew nothing of the 
plaintiff, and had not even seen him before. Mr. Engelenburg, 
the editor of the Volksstem, at Pretoria, declared that the defendant 
always signed his name to whatever he wrote in his paper, and 
that he had never sent a story about Marais which the Volksstem 
had refused to publish, as was stated in the anonymous letter. 
Mr. Joubert, the Landdrost of Ermelo, and Mr. Sluiter, the secre- 
tary to the Ermelo Board of Executors, declared that they knew 
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the handwriting of the defendant well, and did not think that he 1896 

had written the anonymous letter ; while Mr. J. J. Burger, member e. Maeais 

of the Second Yolksraad, who had known the defendant for many 

years, said that he did not helieve that the defendant, if he wished to 

do anyone an injury, would resort to anonymous letters, as he was 

of a very hasty and passionate nature, and was in the habit of 

telHng people to their faces what he thought of them. Last of all 

a Mr. Wagner, head of the Model School, Pretoria, was called on 

behalf of the defendant, and he also submitted a written report of 

his examination, in which he came to the conclusion, on the ground 

of the totally different way in which the same words were written 

in the anonymous letter and in those admitted by the defendant, 

that it was most improbable that they had been written by the 

same person. 

Wessek (for plaintiff) : It is certain that the letter is libellous. 
It is also certain that the writer has published it within the mean- 
ing of the law. The only question is, did the defendant write the 
anonymous letter ? It is clear that the writer of the letter wished 
to disguise his handwriting, as the letter is written in an assumed 
handwriting. The defendant, during his cross-examination, drew 
the attention of the Court to the fact that it might be that the 
writer wished to imitate his handwriting. But if anybody else 
wished to imitate the handwriting of Mr. Smuts, why did he not 
imitate his ordinary handwriting ? The reports of three experts, 
who, without knowing anything about each other, came to the 
same conclusion, are surely convincing enough. The counsel for 
the defendant has not been able to show that they are wrong on a 
single point ; moreover, the accompanying correspondence makes 
it probable that the defendant wrote the letter. The article in the 
Hcho, with reference to which the anonymous letter was written, 
was written by Smuts. It was therefore in his interest, when he 
ascertained that Marais was about to institute an action on the 
ground of that article, to prevent it. He also advised that news- 
paper to publish a kind of an apology. The report of Mr. "Wagner 
does not prove anything contrary to the reports of the other experts. 
The same style of errors in language which appear in the 
anonymous letter appear also in the letters of Mr. Smuts. 

Lohmann (with Esser and Barber), for the defendant: The first 

m2 
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1896 question which, must be answered is, whether the defendant can be 
E. mILis said to have published the letter. This was not the case. The 
defendant addressed the letter to the plaintiff, and therefore he 
wished it to come into his hands. He was not aware that the 
plaintiff was away, nor did he know that the witness Falconer 
opened the defendant's letters. He could not have known this, 
because the plaintiff had never notified the fact, and the defendant 
could never have suspected that letters addressed to E. Marais 
would be opened by others, for sect. 70 of Law 7 of 1873 (Post 
OiEce Law) makes this punishable. If it was not the intention of 
the defendant to publish the letter, and the publication took place 
without his intervention, there can be no mention of libel, for there 
can be no libel if there is no intention to publish the libellous words. 
(Fisher & Strahan, Law of the Press, 80, 83 ; Folkard, 4th edit. 
229, 416 ; Odgers, 2nd edit. 162 ; Underbill, 140 ; and CMter- 
huch V. Chaffers, quoted by Odgers, 154.) 

The counsel for the plaintiff has argued that libel is possible 
without publication. This is incorrect. Libel is the circulation of 
facts which are calculated to injure the good fame which a person 
enjoys among his fellow men. How can one injure the good 
name of another if he does not make any publication of the facts 
which tell against him, but keeps them within the four comers of 
the room in which they were spoken? The new criminal law 
sfieaks of libel only when the facts are published ; where they are 
not published it speaks only of insult. (Schomeveld, Criminal Law, 
320 ; sect. 367 of the Penal Code ; Olshausen, Vol. II. 706, 
sect. 186 ; Asser & Simons' Criminal Law, 204, ad Art. 266.) 
In the second place, it is not proved that the defendant is the 
writer of the letter. The only evidence is that of the experts, 
Blackburn, Thompson and Soutter. I do not wish to recapitulate 
what has been said during the cross-examination of these wit- 
nesses, but merely refer to their unsatisfactory explanation of the 
differences which exist between the anonymous letter and those 
which Smuts himself admitted he had written. But beyond all 
this, these vdtnesses cannot declare with certainty, they cannot say 
that Smuts is the writer, and they do not say it ; they can only 
say that they think it probable. Therefore, all the authorities agree 
that such evidence must be accepted with the greatest care. 
(Folkard, 423; Odgers, 560 ; Taylor on Evidence, Vol. I., sect. 58.) 
And that they are right in this view is proved by the instance 



OF THE SOUTH AFRICAN REPUBLIC. 



165 



mentioned by Montague Williams in Ms "Leaves of my Life," ^^^^ 
Vol. II., 134. E. Maeais 

There are, moreover, no circumstances wMch make it probable j, g|^g 

that Smuts is the writer of the letter. It has not appeared that he 

is a regular reader of the £cho, or that he has any interest in that 
paper, or that he had any reason to prevent the Echo from being 
landed in a law suit. The writer of the anonymous letter speaks 
of a story which the Volksstem would not publish. Smuts has 
sworn that he knew nothing of such a story, and never wrote 
anything to the Volksstem about the plaintiff. Mr. Engelenburg, 
editor of the Volksstem, has confirmed this, and has added that the 
defendant always signed his name to anything which he wrote in 
his paper. Mr. Joubert and the secretary to the Ermelo Board of 
Executors, who are both well acquainted with the handwriting of 
the defendant, state that they do not believe that Smuts wrote the 
anonymous letter ; and Mr. Wagner, who has compared the letters, 
which the defendant admits he wrote, with the anonymous letter, 
arrives at the conclusion, by comparing the errors in language and 
spelling, that the writer is not the same. Finally, the writer of 
the letter shows that he is acquainted with the obrcumstances of the 
plaintiff. The defendant has sworn that he knows nothing what- 
ever of the plaintiff's circumstances, and it appears from the 
evidence of the plaintiff himself, that the defendant took him for 
another Marais, who wrote in the Transvaal Advertiser under the 
name of " Amphibias." Defendant cannot prove that he did not 
write the letter ; the plaintiff must prove that he did write it ; 
and if the Court has the least doubt on that point, the defendant 
is entitled to the benefit of that doubt. 

Wessels, in reply : There was publication. (Odgers, 154 ; Rex 
V. Burdett, 4 B. & Aid. 143.) 

Cur. ad. milt. 

Postea. 7 November. 

Gteegokowski, J. : This is an action based on a libel contained 
in an anonymous letter. On the 28th of October, 1895, the letter 
addi-essed to the plaintiff reached the office of the newspaper, Land 
en Volk. The plaintiff is the editor and publisher of that news- 
paper, and according to the custom of the office, the letter was 
opened by the plaintiff's derk, in the absence of the plaintiff. The 
first point in the case has already been decided, i. e., that the letter 
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1898 is libellous. There remain now two questions for consideration 
E. Maeais 1st. Has there been publication of the libel ? 2nd.. Is there 

T Smuts satisfactory proof that the defendant is the writer of the anonymous 
' ." letter? 

egorows , . j^ ^^^ ^^^^ argued, on behalf of the defendant, that there has 
been no publication of the libel, because the writer, or sender, did 
not intend to publish the same, but sent the letter direct to the 
person libelled. That the defendant cannot be held responsible 
for the fact that the plaintiff allowed his correspondence to be 
opened by his clerk, and that the plaintiff himself is the cause of 
publication being made to a third party. The reply to this argu- 
ment is, that the plaintiff allowed correspondence addressed to him, 
and coming to his office, to be opened by his clerk for the sake of 
despatch of business, and could not be aware, and in fact was not 
aware, that libellous correspondence would be sent to him, and 
cannot in law be called upon to take precautions against libellous 
correspondence. The act of sending a libellous letter by the post 
does not make the sender thereof liable to an action for libel if the 
letter is addressed to the person libelled and is received by him, 
as then there is no publication. But the sending of such a letter 
is not an innocent and lawful act, but is punishable and unlawful, 
as it incites to a breach of the peace. As soon as it is admitted 
that the mere sending by post of libellous correspondence is un- 
lawful, it follows that the person who is guilty of such an unlawful 
act is responsible for all consequences, even for those that are not 
intended by him. (Odgers on Libel, 154; Folkard, 423; and 
Bex V. Adams, 22 Q,. B. D. 66.) I am therefore of opinion that 
has been a sufficient publication. 

The second question to be decided is, Is the defendant the writer 
of the anonymous letter in question ? The evidence advanced by 
the plaintiff as proof that the defendant is the writer, consists of 
the statements of experts in handwriting. These persons, three 
in number, have made out a strong primd facie case agaiust the 
defendant, by comparing the letter in question, so far as the hand- 
writing is concerned, with other letters and documents which are 
admitted to have been written by the defendant. They declare 
that they have no doubt that the defendant must be the writer of 
the anonymous letter. They give a large number of remarkable cir- 
cumstances as the result of their investigation. Similarity of letters, 
and peculiarities in the handwriting, which are to be found hoth 
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in the letter in dispute and in the admitted documents, and which 1896 
bring them to that conclusion. It is not necessary to go into all e. Mabais 
the various similarities and peculiarities. It sufficiently appears, 
and cannot be denied, that there is very close similarity between 
the handwriting of the defendant and the handwriting of the 
anonymous letter. The defendant himself has admitted the great 
similarity, and a reliable witness called by him describes the simi- 
larity- as Tery great. I have also compared the handwritings, and 
must admit that the handwriting of the defendant cannot be 
distinguished from the handwriting of the anonymous letter. 
The defendant has, however, most emphatically denied that he 
is the writer of the anonymous letter. 

The difficult question now arises. What comparative weight must 
be given to the comparison of the handwritings on the one side, 
and to the evidence of the defendant on the other side ? I have no 
doubt whatever that the Court, for special reasons, would be 
entitled to set aside the evidence of the defendant, and, by reason 
of the resemblance of the handwritings, to hold him to be the 
writer of the letter, notwithstanding his denial on oath. The 
difficulty, however, in this case is, that there is no reason to regard 
the defendant as unworthy of cr-edit. He gave his evidence in a 
satisfactory manner, and he was not trapped into saying anything 
apparently untrue. In ordinary cases, where handwriting, or a 
signature, is denied, there are circumstances which help the Court 
to come to a decision, and the case is not confined to a mere com- 
parison of handwriting. In the present ease there is only one 
circumstance which makes it more probable that the defendant, 
and not someone else, was the writer of the letter, and that is, that 
the letter has some relation to certain correspondence which 
appeared in the newspaper £cho, signed " Observer." The object 
of the anonymous letter was to frighten the plaintiff from the 
proposed action against the publishers of the Ucho, by threats of 
libeRous disclosures if the action was proceeded with. The defen- 
dant had therefore a certain interest in putting a stop to that 
action, because he was the writer of that correspondence which had 
given rise to the pending action against the Echo ; but this only 
creates a probability that the defendant was the writer of the 
letter. It iS not, however, impossible, or even improbable, that 
someone else, who was also interested in the prevention of the 
action, might have been the writer of the letter. The most impor- 
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1896 tant evidence against the defendant is that arising from the com- 
E. Maeais parison of the handwriting of the anonymous letter with admitted 
~ „■"• writings of the defendant ; and experience teaches that too much 

weight ought not to be given to such evidence. It is unquestioned 

regoroTO , . ^j^^^ ^^^ comparison of handwriting may play an important role as 
a means of proof ; but there are several difficulties connected there- 
with. Experts come before the Court and declare that they 
believe that the defendant is the writer of the document in ques- 
tion, and they give reasons for their belief. Their opinion is 
grounded on certain experiences and study which they have given 
to the question ; they are therefore in a better position than the 
Court, which has to decide the question. The Judges cannot lay 
claim to the same experience and study, and if the experts had a 
fixed standard, and could give their evidence with certainty, it 
would be folly for the Judges to differ from the opinions of the 
experts. But I understand that the experts do not claim to speak 
with certainty ; they only state that a great degree of probability is 
attached to their opinion. From Pothier (Treatise of Civil Pro- 
cedure, Book 3, 57) it appears that the decision on questions of 
disputed handwriting was referred to experts, and that their report 
was binding upon the Judges ; but the very contrary appears from 
a decision in Merlin (Repertoire, " Yerification "). The same pro- 
cedure is followed on the continent of Europe, but the Judges 
are in no case bound to follow the opinions given by experts, if 
they are persuaded to the contrary. In England, formerly (up to 
1854), the comparison of handwritings by an expert was not 
allowed. (Evans — Pothier, Part 2, 184 ; and see also Faber, 4. 14, 
71.) In order to qualify a witness to give evidence with regard to 
liandwriting, it was necessary that he should have seen the person 
whose handwriting is in question in the act of writing, or should 
have had correspondence with him. Evans says : " It is now very 
clearly established that the comparison of an admitted with a 
disputed writing must be allowed, either by the inspection of the 
Court and jury, or by the assistance of persons conversant with the 
examination of handwi-iting, for the purpose of ascertaining its 

reality, or detecting its forgery In one case Lord Kenyon 

accompanied his decision, that comparison of hands was not evi- 
dence, with the observation that, if it were so, the situation of a 
jury who could neither read nor write would be a strange one, for 
it would be impossible for such a jury to compare the hand- 
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writing." It is therefore clear that in England, before 1854, the 1896 

evidence given for the plaintiff in this ease would have been held j;. Mabais 
not to be admissible. In Rex v. Johnson (29 State Trials, p. 474) "• 

this question was also discussed, and the general unreliability of ' 

evidence with regard to handwriting, as at that time allowed, and <^'^°_^'^'' •^■ 
the observations thereon, apply even at the present day under 
altered circumstances. " In the case of facts, if the witness speaks 
truth, the fact which he speaks must be true ; but in the case of 
evidence concerning handwriting, this is not necessarily so, for the 
witness may speak truth, he may be as pui-e and unsullied as an 
angel, and yet the fact to which he speaks may be utterly false, 
that is, the writing which he believes to be, from his idea of simili- 
tude, the writing of a certain person, may not be the writing of 
that person. In all such cases, it is most important to have the 
fact supported by corroborating circumstances." 

In Bex V. De la Motte (21 State Trials, 779) a case is mentioned 
precisely the same as the case related by Montagu Williams, and 
quoted during the argument before this Court, where, after the 
witnesses had positively sworn that the accused was the writer, the 
actual writer, some other person, was discovered. In the Eoman- 
Dutch Law the comparison of handwriting was admitted as 
evidence under certain restrictions, and provisions were made and 
altered from time to time with reference to the admissibility of 
such evidence. (Cod. 4. 21, 20, Nov. 73.) Donellus (ad Cod. 
4. 21, 23) says : " But the comparison of handwriting was always 
regarded by lawyers as unreliable evidence, as writings may re- 
semble each other and yet be written by different persons ; and it 
may also happen that the handwritings vary and yet come from 
the same person, and therefore the Legislature thought fit to 
provide that evidence by comparison of handwriting should not 
lightly be accepted, but only under certain conditions, which are 
summarised by Cujacius, ad Nov. 73." The Eomans only 
admitted comparison of handwriting where no other evidence was 
available ; and in later times, when forgeries were prevalent, such 
evidence was rejected, unless the defendant had admitted his hand- 
writing, or the evidence was given by persons who had seen him 
write or sign the documents. 

Voet (2. 24, 11) says : " All private as well as public documents 
afford conclusive evidence against the writer, provided that he 
admits his handwriting." The writer must not, however, lightly 
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1896 deny his handwriting, as he will be liable to a fine if it subse- 
E Maeais quently appears that he is really the writer. Then he proceeds : 
" But the writer cannot be convicted of falsehood only by the 
comparison of handwritings if there is no other evidence of the 
GiegorowsM, J. ^g|j^ -^^ ^l^g documents in question, otherwise the way would be 
opened for forgery." Grudelinus (de jure Novissimo, 1. 4, c. 2, s. 14) 
says that comparison of handwritings, when it stands alone, can 
only be accepted for debts up to a certain amount, and where 
the comparison of handwriting is on one side, and on the other 
side the statements ■ of witnesses, credit should more readily be 
given to what is sworn to by word of mouth, and " this is justly, so, 
as comparison of handwriting is so very misleading, for any writing 
can be exactly copied, and even the same vsriter has various hand- 
writings, and a change of pen and ink creates a change in the 
writing." 

So, also, Perezius (ad Cod. 421. 24) says that preference should 
be given to evidence confirmed by oath over conclusions dravra 
from comparison of handwritings. Merenda (Con. Juris, 3, C 61. 
13) says "Comparatio litterarum est res periculosa." (And see 
also Mascardus De Prob. I. 1, G. 330 ; Brunneman, ad Ood. 4. 21, 
1. 20; Kersteman under " Handschryf t " ; Yander Kop, Oon- 
sultatien D. 1, p. 412.) 

Grluok (in vol. 22, p. 104) says that comparison of handwriting 
is not conclusive evidence, but only establishes a semi-proof. In 
Merlin (Repertoire, vol. 5, 202) the question of comparison of 
handwritings is exhaustively dealt with, and it is very instructive 
and striking to compare his remarks with the argument of counsel 
in the case referred to above. {Hex v. Johnson.) Merlin says 
that in criminal cases the unanimous statements of experts do not 
create conclusive proof, and the Judges must regard them as only 
semi-proofs, on account of the uncertainty of their science. They 
may declare that handwritings agree, or vary, but they have no 
standard which gives them the capacity of saying with certainty 
that two letters have been written by the same hand or by two 
different hands. He gives instances of the unreliability of the 
evidence of experts as supporting the foregoing remarks, and 
proceeds : " There is, as a rule, nothing so uncertain or of so little 
value as evidence founded on the comparison of handwritings." He 
refers, in passing, to the difference in civil and criminal eases. 
He comments on the fact that an expert, who gives evidence which 
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may subsequently appear to be false, is not punisbable for perjury, 1896 
just because it is so easy to arrive, in good faith, at a wrong con- ^ Ma^eais 
elusion in regard to bandwritings. But he adds that the same «'• 

reason prevents one from accepting the unsupported evidence of ' 

such persons as truth against the accused. At p. 208, the par- '^°^°''°^^'"' ■^• 
ticulars are given of an interesting case, in 1760, for libel between 
Charles Beranger and one PouUain, arising out of anonymous 
letters. An unknown person circulated letters at Eouen, in which 
Beranger was libelled. Beranger at once suspected Poullain, 
because he found expressions in the letters which Poullain was in 
the habit of using. Experts asserted that the handwriting of the 
letters was that of Poullain. A prosecution was instituted. Poullain 
was held to be the writer, and he appealed on the ground that the 
statements of experts in handwi'iting was not sufficient evidence to 
support the finding. The appeal was allowed. The result of that 
ease shows clearly how unsatisfactory the mere comparison of 
handwriting is regarded. It appears that that was a criminal 
charge, but in cases of libel it can make no difference what form 
the procedure takes. In the present case there is a further diffi- 
culty, namely, that the handwriting is disguised. The writer 
does not use his ordinary handwriting, but writes perpendicularly 
instead of his ordinary fiowing hand. This was also the case with 
the letters of Junius. And owing to the similarity of the hand- 
writing, we know that the letters of Junius have been ascribed to 
Lord Loughborough (Campbell's Lives, p. 210), and also to others, 
and experts have been found who defend various theories of 
authorship. 

Ohabot is the author of a book oh the subject which Taylor 
(on Evidence, vol. 2, pp. 15 — 52) regards as the best in the 
English language on disputed handwriting. But the mystery 
remains unsolved, and the writer of the article " Junius," in the 
Encyclopaedia Britannica, says the authorship of the letters remains 
a mystery, and " stei nominis umbra is stiU the befitting motto for 
the title page." The handwriting is not only disguised, but it is 
written with a finer pen than the defendant is in the habit of 
using. This also creates a remarkable divergency from the ordinary 
writing, and makes the case more difficult for the Judges, who are 
not experts in handwriting. At the same time, when there are 
letters in the letter which evidently vary from the ordinary form 
which the letters assume in the handwriting of the defendant, and 
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1896 the experts' attention is drawn thereto, then they say " Tes, that is 

E. Mmlais ^^s result of the forced position of the writer, who writes perpen- 

*'• ■ dieularly, or that is the result of the finer pen." It appears to me 

' ' that it is prohable that a Judge may not give due weight to these 

reg orows ki, J. (,QQ(j]^^gions ; but how can it be otherwise ? The only other solution 
is to make the reports of experts binding, and to cast upon them 
the responsibility of deciding oases like this. If I, a somewhat 
unobservant person so far as handwriting is concerned, compared 
the letter in question with the admitted writings of the defendant, 
then the general impression which the letter makes on me is, that 
the defendant may have written it. If I go into details, then my 
impression is strengthened. There are the peculiar hyphens, the 
crossing of the two " t's," the formation of certain letters, especially 
the capital letters, &c. ; and if there was any other evidence 
indicating that the defendant was the writer, the handwriting 
would be strong corroborative proof. But, all other evidence 
failing, I cannot do otherwise than hesitate to come to the conclu- 
sion that the defendant, and no one else, must have been the 
writer. The peculiarities may have their origin in the fact that 
the actual writer was brought up in the same school as the defen- 
dant. The handwriting is the ordinary handwriting which is found 
among persons who have been educated to a certain extent, and 
who do not write much, and who retain the handwriting of their 
youth. It is what is called in this country " a schoolboy hand." 
Hundreds of persons write more or less the same hand. The 
defendant himself admits that the handwriting very much resembles 
his, and is under the impression, so he says, that someone has 
purposely imitated his handwriting. If this is so, the person 
would of course imitate the peculiarities, the capital letters, the 
crossing of the two " t's," the hyphens, &c. ; and he must have also 
been a person who had an interest in the Echo, and who must have 
been supplied with original writings of the defendant. The only 
object which the writer could have had was to disguise his own 
handwriting by imitating that of a person who is innocent. That 
is not impossible. The same thing has happened often. There is 
no reason to think that the writer imitated the defendant's hand- 
writing in order to get him into trouble. In face of the sworn 
oath of the defendant to the contrary, and the fact that the 
defendant gave his evidence in a very frank and satisfactory 
manner, I am not prepared to say that he has deliberately com- 
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mitted perjury in this case. There may be strong suspicion 1896 
against him. I cannot lose sight of the fact that evidence j;. Maeais 
deduced from the comparison of handwritings is regarded as very "■ 

suspicious and misleading by famous Judges, and also by the 
provisions of the Eoman-Dutch Law ; and that our Law lays down 
that more weight must be given to an oath sworn in Court. 
" Quod si forte aliud dicant testes, voce testium potius creditur ; 
scripturae nudae, licet comparatione Utterarum firmelur, plena fides 
non est," says Perezius (God. 4. 21, 24). I have a doubt in the 
matter, and am of opinion that the plaintiff has not proved his 
case, and there should be absolution from the instance with costs. 

KoTZE, C. J. : In this case I concur in the well reasoned 
judgment of my brother Gregorowski. He has given his con- 
clusions so fully that I have not much to say. There are two 
main points which deserve consideration in this case. Firstly, it 
has been said that as the anonymous letter, sent through the post, 
was addressed to the plaintifi personally, it was not the intention 
of the writer that any one else should get possession of the letter 
and open it. That the clerk of the plaintiff, in his absence, should 
open the letter was never the intention of the writer, and therefore 
that there was no publication. With that contention I am unable 
to agree. The putting of a letter, which contains a libel, into. the 
post, is a publication so soon as that letter falls into the hands 
of a third person. By posting it, the writer has sent his letter 
into the world, and must be held responsible for the consequences. 
Thus, Best, J., says, in The King v. Burdett (4 B. & Aid. 126, 
Revised E.ep. 550) : " So in the case of libel, publication is 
nothing more than doing the last act for the accomplishment of the 
mischief intended by it. The moment a man delivers a libel from 
his hands, his control over it is gone ; he has shot his an'ow, and it 
does -not depend upon him Avhether he hits the mark or not. 
There is an end of the locus pcenifentice ; his offence is completed ; 
all that depends upon him is consummated, and from that moment, 
upon every principle of common sense, he is liable to be called 
upon for his act." 

With regard to the second point, concerning the comparison of 
the admitted handwriting of the defendant with that of the 
anonymous letter, I agree fully with the remarks of my brother 
Gregorowski. I only wish to add to the numerous authorities 
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quoted by him, Best on Evidence, 247, and an American writer, 
Wharton on the Law of Evidence, 454, 722 (N. 2). Both these 
writers quote cases which show how careful the Court must be in 
accepting expert evidence with regard to handwriting. 

I must also add that my late brother, Kleyn, who sat with us in 
this case, was likewise of opinion that there should be absolution 
from the instance in favour of the defendant with costs. 



Attorney for the plaintifl : J. H. L. Findlay. 
Attorneys for defendant : De VilUers and TJeckermann. 



Coram : 
KOTZE, O.J. 
MORICE, J. 

Gregorowski, J. 

1896 
9 November. 



VAN BOESOHOTEN N. 0. ». EOBEETSON. 



AEBITEATION— DEED OP SUBMISSION. 

Ariitrators must confine themselves strictly to the Deed of Submission. — Where 
the Deed of Submission gave the arbitrators the right to nominate an umpire, 
hut no right was given to such umpire to nominate anyone else in Ms place, 
the Court refused to maJce the award of a person nominated by such umpire 
an order of Court. 

This was an appeal from the Judgment of AmeshofP, J., given in 
Chambers on the 22nd of May, 1896. The Government of the 
South African Republic had expropriated, for railway purposes, a 
certain portion of the farm Braamfontein, belonging to Eobertson. 
A dispute arose between the Government Commissioner and 
Eobertson with regard to the amount of compensation. The 
parties agreed to submit the dispute to the award of arbitrators. 
H. J. Sohoeman was nominated as arbitrator for the Government, 
and H. J. Morkel for Eobertson. The arbitrators appointed as an 
umpire, His Honour the Chief Justice, "or someone to be nominated 
by him ; provided that he shall give his decision on the documents 
submitted to him without hearing further evidence." 

The arbitrators could not agree, whereupon His Honour the 
Chief Justice nominated Advocate Kleyn as umpire. Advocate 
Kleyn decided that the tender made by the Government was 
sufficient, and that the costs of the arbitration should be paid by 
Eobertson. Thereupon C. Van Boeschoten made application on 
behalf of the Government for the award to be made an order of 
Court. Ameshoff, J., refused this application on the ground that 
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the arHtrators had no right to provide that the umpire should give 
his award on the document submitted to him without hearing 
further evidence. The question whether the umpire nominated by 
the arbitrators had the right to nominate someone else in his 
place, he did not decide. Van Boesohoten N. 0. appealed against 
this decision. 



1896 

Van 

Boesohoten 

N.O. 

V. 
ROBEETSON. 



Lohmann, for appellant : The arbitrators had the right to provide 
that the umpire should hear no further evidence. This was a 
reasonable provision. The arbitrators had the right to appoint 
the Chief Justice or anyone nominated by him as umpire ; see 
Executive CouncU Eesolution, Article 495 of the 18th September, 
1894, confirmed by the First Yolksraad, Article 1779. The 
finding of Advocate Kleyn ought therefore to be made an order of 
Court. 

Muller (with him Barber), iov respondent: The Deed of Sub- 
mission does not say that the umpire appointed by the arbitrators 
may nominate someone in his place. The award of Advocate 
Kleyn was therefore void and of no effect. The Executive Council 
Resolution referred to makes provision for eases in which arbitrators 
cannot agree with regard to the choice of an umpire ; in the present 
case the axbitrators did appoint an umpire, and therefore the 
Executive Council Resolution does not apply. The arbitrators 
had no right to- provide that the unipire might appoint someone 
else in his place. Nor had the arbitrators, any right to provide 
that the umpire should not be able to hear any further evidence. 

KoTZE, C. J. : The appeal must be dismissed vsdth costs. Arbi- 
trators must confine themselves strictly to the Deed of Submission. 
In the present case the Deed of Submission gives no right to the 
arbitrators to provide that the umpire nominated by them may 
appoint someone else in his place. The Executive Council Eesolu- 
tion is not applicable here. It is not necessary to decide the 
further point with regard to the non-hearing of evidence. 

MoRiCB and Gregokowski, JJ., concurred. 



Attorney for appellant : F. Kleyn, 
Attorneys for respondent : Bouse and Ballot, 
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TOM V. THE STATE. 



PERJURY— JUEISDIOTION OF THE LANDDEOST. 



Novemier. 



1896 4 Landdrost has no jurisdiction to try a case on a charge of perjury. The test 

of the jurisdiction of the Landdrost in criminal cases is the importance and 
nature of the crime, and not the severity of the punishment imposed hy him 
{Morice, J., dissenting). The Orondwet cannot he repealed tacitly, or hy 
inference, hy ordinary suhsequent legislation. 

This was an appeal from the judgment of the Landdrost of 
Waterberg. The question was whether a Landdrost has juiis- 
diotion to adjudicate finally on a charge of perjury. The Court 
upheld the appeal, on the ground that a Landdrost has no juris- 
diction in a case of perjury. 

Be VilUers, for appellant. 



Thome, for the State. 



KoTZE, 0. J. : The question in this case is whether the Court of 
Landdrost has jurisdiction to try and to punish a criminal charge 
of perjury. I am of opinion that the question must be answered 
in the negative, for the reasons which have been expressed by me 
on former occasions, especially in the case of CeUiers v. The Queen, 
decided in April, 1881 (Kotze's Reports, 1877-81 ; and see also 
Staats Courant, July 24th, 1889, Supplement annexure C). 
Assuming for a moment that the Grrondwet of 1858 can be 
amended by subsequent special enactment, still it cannot be so 
amended tacitly or by inference. Therefore it cannot be said that 
sect. 163 of the Grondwet of 1858 is repealed by any departure 
therefrom in the subsequent Law commonly known as the Amended 
Grondwet of 1888. The Grondwet of the Republic cannot be 
amended or made inoperative in such a manner. I observed in 
the case of Hess, that on further consideration I had come to the 
conclusion that my earlier view on the question, expressed in 1884 
in the Machorldndale case, was based on a fallacious major premise. 
The Grondwet must overrule and control everything. Therefore a 
dictum or a decision given by the Court in a former case, but in 
conflict with the Grondwet, cannot stand, any more than a Law 
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which conflicts with the Grrondwet, as hoth the Judiciary and the 1896 
Voltsraad derive their power only from and under the Grrondwet, xon 
and not independently of it. This results from the nature of the 
case, and the general principles on which it rests are set forth in a 
most masterly manner by Jonas Daniel Meyer in his " Lectures on 
the Judicial Power," hy Yan Sonsbeeck in his "Judicial Power," and 
by Opzoomer in his " Aantekeningen op de Wet bond. Algem. 
Bepalingen." (Of. Story, Amer. Constitution, s. 1576 m notis, and 
the FederaUst, No. 78.) 

The argument that the State Attorney can refer a case to the 
Landdrost for final decision, under sect. 1 (b) of Law 2, 1894, 
brings us no further. The mere reference of a case to the Court 
of Landdrost by the State Attorney cannot give that Court juris- 
diction where it would not have had jurisdiction except for such 
reference. Nowhere in that Law do I find any indication that 
the Volksraad intended to repeal sect. 163 of the Grondwet, or 
that the Grondwet was ever in the mind of the Yolksraad when it 
was dealing with Law No. 2, 1894 ; and it is also clear, from the 
final paragraph of sub-sect, (a) of sect. 1 of that Law, that the 
Volksraad did not intend to do away with the right of the burgher 
to be tried by a jury. 

There is a judgment of my brother Morice, in which my brother 
Jorissen concurred, which was delivered in June, 1896, in the case 
of Jordaan v. The State {ante, p. 30) . That was a case of an appeal 
from the Coui't of the Landdrost of Zeerust, in which Jordaan was 
tried for contravention of sect. 2 of Law 4, 1884, in that he had 
sold cartridges and powder without being entitled to do so. The 
Landdrost found Jordaan guilty, and sentenced him to the pay- 
ment of a fine of Ibl. or to imprisonment for one month. Under 
Law 4, 1884, the punishment for contravention of the Law is a 
fine of not less than 10/. or not more than 1,000/., or imprison- 
ment, with or without hard labour, for a period of not less than 
one month and not more than five years. Judge Morice, in a 
considered judgment, differed from the opinion expressed by me ia 
the CelUers case, and he also thought that, as the Law generally 
known as the Amended Grondwet of 1889 had departed from 
sect. 163 of the Grondwet, that section should be regarded as having 
been abrogated. He also advanced in support of his judgment the 
fact that the Yolksraad had provided, by sect. 9 of Law 4, 1884, 
that on a contravention of that Law, a preliminary examination 
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1896 should be held, and the papers should be sent to the State Attorney 

!^^ for the purpose of deciding before what Coui-t the ease should be 

tried, or otherwise. From that the conclusion was drawn that, 

even if the Landdrost had no jurisdiction before Law 4, 1884, 

Kot ze, C .J, -that section of the Law gave him jurisdiction. 

Is this a correct conclusion ? The answer is, in my opinion, 
that the Grondwet does not stand on the same footing as any 
ordinary Law, and cannot be changed or repealed tacitly or by 
inference. I do not wish to be understood to express any opinion 
on the actual decision of my brother Moriee in the case Jordaan v. 
The State {ante, p. 30). 

It may be that the sale of a packet of cartridges or a flask of 
powder of the value of ten or fifteen shillings, in contravention of 
sect. 2 of Law 4, 1884, is a case which falls within the jurisdiction 
of the Landdrost. On that question I express no opinion. Only 
I am unable to agree with the view taken by my brother Moriee 
with regard to the Celliers case, nor can I agree with his opinion 
that sect. 163 of the Grondwet must be considered as repealed. 
The crime of perjury remains always of the same nature. There 
are no grades or degrees of perjury. If the Court of Landdrost is 
competent finally to decide one case of perjury, then it is also 
competent to try and to punish each and every ease of perjury. 
There is no other possible conclusion.- The test in cases such as 
the present is not so much whether the Landdrost has inflicted a 
punishment which falls under his jurisdiction as whether, taking 
into consideration the nature of the case, he had jurisdic- 
tion, or, as I put it in the Celliers case, whether he has jurisdiction 
in the subject matter. I am therefore of opinion that the 
Landdrost has no jurisdiction to hear and to punish a charge of 
perjury. The appeal must therefore be allowed. 

MoEicE, J. : In this case I differ from the Chief Justice, on the 
same ground as was given in my judgment on the 1st June, 1896, 
in Jordaan v. The State, i.e., that under Ordinance 5, 1864, 
sects. 2, 3, and 4, there is no distinction between the cases which 
may be brought before the High Court and before the Court of 
Landdrost, so far as the nature of the crime is concerned. The 
only test is the punishment. Therefore, all cases which are not 
punishable by death or banishment may be brought before the 
Court of Landdrost. The only provision that draws a distinction 
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with regard to the nature of the crime is sect. 163 of the feondwet 1896 

of 1858. That section, however, is not included in the revised Tom 

Grondwet of Novemher, 1889, confirmed by the Volksraad. But ,j^^ g^^^^ 

even if that section is not abrogated by the revised Ghrondwet, it ^ — ■ 

would be repealed by the Law of 1864, as the Grondwet must ° "°°' ' 
be held to be capable of amendment by Law duly published and 
passed. 

G-KEGOBOwsKi, J., concuTTed with the Chief Justice. 



DYER 

V. 

NEUBERGEE and THE RESPONSIBLE CLERK OF c-"™"- 

DOOENEOP. ^°T2^' C-J- 

MORICE, J. 
Gregorowski, J. 

LAW 19, 1895, SECT. 89— LAPSED CLAIMS— POWERS OF 

ATTOENET— LAW 19, 1895, SECT. 68. . 

12 November. 
Under Law 19, 1895, sect. 89, lapsed claims hecome open ground, ifihey are not 
given back to the original holder within three months after the date on which 
the licences fall due, or are not sold ly public auction within the fourth 
month. The same powers of attorney can only be used once. 

In May, 1895, the defendant, Neuberger, held certain 228 claims. 
He paid his licence moneys on them up to December 31st, 1895, 
when they lapsed to the Government, in consequence of the non- 
payment of licence moneys. The said claims were not given back 
to the defendant by the Minister of Mines during the months of 
January, February, March, 1896, nor were they sold by public 
auction in the month of May, and consequently they became open 
ground on the 1st of May, 1896. On the 1st of July, 1896, the 
plaintiff duly pegged the ground, but on the 1st August, 1896, 
the responsible clerk at Doornkop refused to renew the licences, on 
the grounds that the claims belonged to Neuberger : thereupon 
Dyer instituted an action for declaration of rights. Neuberger 
pleaded that the claims were given back to him by the Minister of 

n2 
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Mines on tlie 14th of April, 1896, and, further, that if that plea 
was bad, he ohtained renewal of his licences in May, 1896, on 
which date the ground was still open ; and as his original pegs 
were still in the ground, he must be regarded as having obtained a 
good title by constructive pegging. 

Wessels (with him Esselen and Barber), for the plaintiii: The 
plaintiff must succeed in this action. The claims were not given 
back to Neuberger during the first three months after the licences 
became due. The Minister of Mines had no right to give back the 
claims in the fourth month. There was no constructive pegging. 
Even if the defendant re-pegged the claims in May, 1896, his 
pegging was worthless, as he did not file any fresh powers of 
attorney, and powers of attorney can only be used once. (Law 19, 
1895, sect. 68, par. 3.) When the plaintiff pegged the claims the 
ground was open ground under sect. 89 of Law 19, 1895. 

Cloete (with him Dickson), for Neuberger: The Minister of 
Mines gave back the claims to Neuberger in April ; it was within 
his right so to do. Moreover, Neuberger obtained renewal of his 
licences in May, and as no one had pegged the claims before that 
time, and as his original pegs were still in the ground, he must be 
regarded as having obtained a good title by constructive pegging. 

KoTZE, 0. J. : The Minister of Mines had no right to give back 
the claims to Neuberger in April. Sect. 89 of Law 19, 1895, is 
clear on that point. The renewal of the licences of Neuberger in 
May can give him no title, for even if he retapped his original pegs 
(which was not the case) he filed no fresh powers, and his old 
powers having once been used were, so to say, dead. The ground 
was open when the plaintiff pegged, and there must therefore be 
judgment in his favour, with costs. 

MoRicE and G-kegorovstski, JJ., concurred. 



Attorney for the plaintifl : W. A. Tindall. 

Attorneys for the first defendant : Stegmann and Esselen. 
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FEASER V. GALLEUSKI. 



SUMMONS FOE PAYMBNT-COTJNTEECLAIM— JUEISDICTION 
OF THE LANDDEOST— APPEAL. 

If it appears to the Zanddrost that there is a bona fide counterclaim, he ought, 
where such counterclaim is ahove his jurisdiction, to make no order for costs 
in his judgment of absolution. 

The appellant sued on a promissory note. The respondent set up 
a counterclaim for 760/. The Judicial Commissioner found that 
the claim in reconvention was bond fide, and granted absolution 
from the instance, with costs. 

Chete, for the appellant : The Judicial Commissioner ought to 
have refused to proceed with the case when he found that the claim 
in reconvention was bona fide. The appellant is prejudiced hy 
heing ordered to pay the costs. 

Wessels, for respondent : The question of costs ought to be 
decided by the Judicial Commissioner. The plaintiff was wrong in 
bringing his action in the lower Court. 

Cloete quoted Randall v. Pate (o E. D. E., p. 88), Brady v. Michiel 
(3 Juta, 178), Be Jacjer v. De Jager (3 Juta 69). The case is not 
within the jurisdiction of the Judicial Commissioner, and therefore 
he is not able to give any decision with regard to the costs. 



Coram : 
KOTZB, C.J. 
MORICE, J. 
KLETN, J. 

1896 

12 Atigust. 

13 November. 



Postea, 13th November. 

KoTZE, C. J. : This is an appeal from the Acting Special Judicial 
Commissioner at Johannesburg upon a question of costs. The 
appellant sued for payment of 397/. 3s. Ad., alleged to be due on a 
promissory note. The respondent excepted to the jurisdiction, on 
the ground that he had a counterclaim for 762/. The Judicial 
Commissioner heard evidence, in order to satisfy himself that the 
counterclaim was bona fide. He was satisfied that the counterclaim 
was bona fide, and gave judgment of absolution from the instance, 
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1896 with costs. It has been argued in appeal that he was not justified 
Feaseb in making the plaintiff pay the costs. 
„ *■ In takina: evidence in order to ascertain whether the counterclaim 

was bona fide, the Judicial Commissioner acted m accordance with 

Kotze^.J. ^j^g ^g^ggg ^j 2>e Jager v. Be Jager and Bradij v. Michiel (3 Juta 69 
and 178). But it was not laid down in those cases that the 
magistrate should make the plaintiff pay the costs in the lower Court. 
Mr. Wessels, for respondent, contends, that as the Landdrost held an 
inquuy in order to satisfy himself as to the bona fides of the counter- 
claim, he was entitled to make the appellant pay the costs of the 
inquiry, the result of which was against the appellant. But, in 
my opinion, this was inequitable. A person is supposed to know 
whether there is a good counterclaim against him, but not whether 
the other party is of opinion that he has a good counterclaim 
against him. The meaning of a bona fide counterclaim is that the 
defendant pleads, and has prima facie ground for his plea, that he 
has a good counterclaim. In the final inquiry in a higher Court 
it may appear that the counterclaim, although bona fide, is really 
bad. If that should happen, it would be unfair that the plaintiff 
should be made to pay the costs in the lower Court because the 
defendant erroneously thought that he had a counterclaim against 
the plaintiff. "We are therefore of opinion that the appeal must be 
allowed, with costs, and that the judgment in the lower Court, so 
far as it affects the costs, must be set aside, with leave to either of 
the parties to make a subsequent application in the lower Court 
with regard to such costs. 
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SKEAD V. FOTJEIE. Coram: 

KOTZE, C.J. 

AMESHOFF, J. 

MOKICE, J. 



MUTUAL WILL, WHEN EBVOOABLE. 

The plaintiff was an heiress under the mutual will of her parents. In the luill jggg 

various farms were lequeathed to the children, and also other farms ' to the — — ' 

survivor of the testators. After the death of her mother, the plaintiff \I'^^' j 
instituted action against her father, as executor under the mutual will, for 
transfer of the farms bequeathed to her. The defendant excepted that the 
plaintiff was not entitled to transfer until after his death. Held, that the 
plaintiff was entitled to transfer of the half of what came to her from her 
late mother's estate, hut not to the whole of the farms bequeathed to her, as 
there was no disposition by the spouses of the property of their joint estate 
after the death of the last dying, and that, consequently, the will, so far as 
concerned the defendant's half of the estate, tuas revocable during his 
lifetime. 

On the 10th of June, 1891, the defendant, Johannes Petrus 
Fourie, and his spouse, Hendrina Cecilia Fourie, made a mutual 
will, in which they bequeathed several farms to their children, and 
also other farms to the survivor of them, but there was no dis- 
position of the property of their joint estate after the death of the 
last dying, Hendriaa Cecilia Fourie died in June, 1894. There- 
upon the plaiutiff, Hendriaa Cecilia Skead (born Fourie), one of 
the heirs under the will, instituted action against the defendant, in 
his capacity as executor under the said will, for transfer of the 
farms Spitzkop and Mooifontein bequeathed to her. The defendant 
raised certain exceptions, which practically amounted to this, that 
the plaintiff was not entitled to the said farms until after his (the 
defendant's) death. 

Lohmann, for Fourie, the excipient : The defendant is still alive, 
and therefore he cannot be compelled to transfer his property in 
terms of the will. The plaiatiff is not entitled to transfer until 
after defendant's death. The defendant can revoke his will, as 
there is no disposition of the joint estate after the death of the 
surviving spouse. [South African Association v. Mostert, Buch., 
1873, 31.) 

Cloete (with him Kleyn), for the plaintiff, the respondent : There 
is a disposition by the spouses of their joint estate after the death 
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1896 of the survivor, and therefore the mutual will cannot be revoked. 
The fact that some farms have been bequeathed to the survivor 
does not do away with the fact that the majority of the farms have 
been bequeathed to the children. The defendant has adiated, and, 
therefore, according to Sotcth African Association v. Mostert, he 
cannot revoke the will. 

Cicr. ad. vutt. 

Postea. 18th November. 

KoTZE, 0. J. : The plaintiff in this action is Hendrina Cecilia 
Skead, born Fourie, and is duly assisted by her husband, John 
Henry Skead, to whom she is married without community of 
property. She institutes this action against Johannes Petrus 
Fourie, in his capacity as executor testamentary in the estate of his 
late wife, Hendrina Cecilia Fourie, to whom he was married in 
community of property, for free and unencumbered transfer of 
certain portions of the farm Spitzkop, situated in the district of 
Ermelo, and of the whole of the farm Mooifontein, situated in the 
district of Lydenburg, which farms are bequeathed to her under 
the mutual will of the defendant and his deceased spouse. The 
defendant has raised certain exceptions to the claim set forth in the 
summons, which practically amount to this, that the plaintiff is not 
entitled to transfer of the said farms until after the death of the 
defendant. 

The mutual will was executed on the 10th of June, 1891, and 
Hendrina Cecilia Fourie, the wife of the defendant, died in June, 
1894. 

It wiU be desirable to refer to the mutual will. In the first place, 
the survivor of the spouses or testators is appointed sole and universal 
heir to the property of the first dying, "save the exceptions herein- 
after mentioned, consisting of legacies to the persons hereinafter 
named. "We bequeath (1) to Susannah Maria Frank, born Fourie, 
the farm named Nooitgedacht ; (2) to Engela Adriana Fourie and 
Aletta Oatharina Fourie, jointly, three thousand morgen, together 
with the dwelling-house of the farm Spitzkop ; (3) to Hendrina 
Cecilia Fourie (the plaintiff) the remaining portion of the farm 
Spitzkop, with the dwelling-house situated close to the coal-mine ; 
(4) to Johanna Margarita Fourie a piece of land, named Driehoek, 
and portion of Eietvlei; (5) to Lodewyk De Jager Fourie the 
whole of the farm Winkelhoek. All the said farms are situated in 
the district of Ermelo." The mutual will then proceeds as 
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follows: — "(1) To Anna Susanna Maria Frank, born Fourie, the 1896 
farm Onverwacht, in the district of Lydenburg, subject, however, SkeTd 
to certain of the rights of W. and L. Fourie ; (2) to W. Fourie, 
L. Fourie, Engela Fourie, and AUetta Fourie, jointly, the farms 
Vaalkop and Friesland, situated in the district of Lydenburg, in Kotze^.J. 
certain defined portions ; (3) to Hendrina Fourie (the plaintiff) the 
farm Mooifontein; (4) to Johannes M. Fourie the half of the 
farm Joubertsdal, in the district of Lydenburg — the other half of 
Joubertsdal is reserved for the survivor ; (5) the half of the farm 
Buffelskloof , situated in the district of Middelburg, shall also go to 
the survivor ; the farm Witpoort, in the district of Middelbui'g, also 
goes to the survivor." After the making of this disposition the 
following clause appears in the will : — "If any gold reef is found 
on one of the farms belonging to us, the testators, and bequeathed 
to the heirs before the death of the survivor of us, then the profits 
of the company floated for the exploitation of any gold reef shall 
be divided among all ' my heirs ' or their children by repre- 
sentation. We nominate each other mutually as executor or 
executrix of this our will." In conclusion, the testators declare as 
follows : — " Finally, we declare to reserve to ourselves the power 
and the right to alter this last will at any time, whether by separate 
deed or at the foot of this will," &c. 

It is clear from this mutual will that there is no disposition by 
the spouses of the property of their joint estate after the death of 
the survivor. Therefore the defendant, who is the survivor, is free 
to make -a new disposition of his half of the joint estate, and of 
what he receives from the estate of his deceased wife. This is 
beyond all doubt. (Van Leeuwen R. D. L. 3. 2, 4, and 3. 3, 8 ; 
JDenyssen v. Mostert, Buch. 1873, 31 ; Smith v. Executors of Saycrs, 
Foord's Rep. 66.) The will of the first dying (in this case the 
wife) is, however, confirmed by her death, and the legatees, who 
are also later in the will called heirs, are entitled to what is 
bequeathed them, unless there is something in the will which can 
be held to show that the legatees are not yet entitled to their 
legacies. I find no provision of that kind in the will. The first 
dying can only dispose of her portion of the joint estate ; the other 
half belongs to the defendant. The plaintiff is, therefore, only 
entitled to the half of the farms bequeathed to her, and not to the 
whole, as claimed in the summons. The exceptions, however, so far 
as they have any meaning at all, deny the right of the plaintiff to 
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1896 anything whatever until after the death of the surTivor, that is the 

Seead defendant. The plaintiff is, ex facie the summons and the annexed 

p "• will, entitled to the transfer of the half of what is bequeathed to 

— — her, subject to the provisions with regard to gold reefs found on the 

' ■ ■ properties, and, therefore, the exception must be regarded as bad 

and be dismissed. Costs to come out of the estate. 

Ameshoff, J., concurred. 

MoRicB, J. : The plaintiff in this action is the legatee of a 
certain farm and a portion of a farm, under a mutual will made by 
the spouses, Petrus Johannes Fourie and Hendrina Cecilia Fourie. 
The last-mentioned died on the 8th of June, 1894, and the 
defendant became executor under the will, and according to the 
summons it appears that he adiated. He is now sued, in his 
capacity as executor, for transfer of the farms bequeathed to the 
plaintiff. 

The exception is that the summons is bad in law on several 
grounds, which amount to this, that the carrying out of the 
provisions of the joint will cannot be claimed bo long as the 
defendant, one of the testators, is still alive. 

The contents of the mutual will are, shortly, as follows : The 
defendant and his deceased wife, who were married in community 
of property, appointed the survivor of them as the sole heir of all 
their property, with the exception of certain legacies of farms and 
portions of farms. These farms are bequeathed to various persons, 
including the plaiatiff. In reference to one of the farms, it is pro- 
vided that it " shall remain the property of the survivor " ; with 
regard to another farm, that it "shall also belong to the survivor"; 
and with regard to a third farm, " that it shall belong to the sur- 
vivor." " Survivor " is defined in the will as meaning " the sur- 
vivor of us, the testators." There is also a provision, that if a gold 
reef is found on one of the farms belonging to the testators and 
bequeathed to the heirs, or one of them, before the death of the 
survivor of the testators, the profits of the company floated thereon 
shall be divided among all the heirs, or their children by repre- 
sentation. In this provision, the word " heirs " is clearly meant 
to include legatees. 

It is argued by Mr. Lohmann, on behalf of the excipient, that a 
will can only have effect from the death of the testator, and that it 
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is alDSTird to say tliat a man can be executor of his own will. The 189S 
answer is, that, as was laid down by the Privy Council in the Skead 
appeal case South African Association v. Mostert (Buoh. E.ep. 1873, ''■ 

p. 31), a mutual wiR must, notwithstanding its form, be read as 

two separate wills. ^°^' •^• 

After the death of the first dying, the mutual will becomes final 
so far as regards the half of tlie joint estate, which belongs to the 
first dying ; it may also become final with regard to the survivor's 
half under certain conditions. Therefore, in the present case, there 
can be no doubt that the defendant may be compelled, as executor 
of the first dying, to carry out the will so far as her portion of the 
estate is concerned. He can also be forced to cause the will to be 
carried out immediately, for in such a case a legacy takes effect 
before the death of the survivor. {De Ville v. Theunissen, Buch. 
1878, 171 ; and for the general rule, Censura Forensis, 1. 3, c. 8, 
par. 38 ; Williams' Executors and Administrators, 8th ed. 1229.) 
The question is whether the defendant can be compelled dm'ing 
his lifetime also to carry out the will as to his own half of the 
estate. 

There are many decided cases in the Cape Colony referring to 
the power of the surviving spouse to dispose of property which is 
the subject of a mutual will. The rule which is followed in these 
oases is laid down by Van Leeuwen (Yol. I. 334, Kotze's Transla- 
tion). "Whenever two spouses have bequeathed to one another 
some benefit, and coupled therewith a direction indicating how the 
property of the common estate shall be disposed of upon the death 
of the survivor, the latter, having enjoyed the benefit, cannot alter 
by subsequent will the disposition of his or her share." {Brits v. 
Brits, Buch. 1868, 312 ; Oosthuizen v. Oosthuizen, Buch. 1868, 51 ; 
Hofmeyer v. Be Wet, Buch. 1868, 317; South African Association 
V. Mostert, Buch. 1873, 31.) Therefore, when there are two con- 
ditions present, the survivor cannot revoke a mutual wOl, or, as 
laid down in Oosthuizen v. Oosthuizen, he cannot, even dm-ing his 
lifetime, dispose of the property affected by the will in a manner 
inconsistent with the wiU. 

These two conditions are, firstly, that the wiU disposes of the 
joint estate upon the death of the survivor, or, in other words, that 
the property is massed for the purpose of making a joint disposition 
thereof; secondly, that the survivor has received some benefit under 
the will. 
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1896 The second of these two conditions is present in the case now 

Skead before us. It is alleged in the summons that the defendant has 

_ "• adiated under the will, and although it is, perhaps, incorrect to say, 

as is stated in the summons, that he has adiated in his capacity as 

once, . Qxecutor, the meaning is, presumably, that he, as heir, has enjoyed 
some benefit under the will ; but, on the other hand, it cannot be 
said that the first condition is complied with. There is no provi- 
sion in the will concerning the disposition of the joint estate after 
the death of the survivor. The will merely provides that after the 
death of the first dying the survivor shall be heir, and that he shall 
keep certain immoveable property for himself, and hand over other 
immoveable property to legatees. I was, at first, of opinion that 
the principle laid down by Van Leeuwen in the passage quoted 
above, and followed in the Cape cases, might be applicable to the 
present case, and that as the surviving spouse has derived some 
benefit under the will he cannot disturb the disposition by the first 
dying, even over his half of the estate. But as has been pointed 
out to me by the Chief Justice, such a decision would be in direct 
conflict with the case Smith and others v. Sctyers' Executors (Foord's 
Rep. 66). The facts in that case were as follows : Smith and his 
wife, married in community of property, made a joint will by which 
the survivor, together with the children of a previous marriage and 
the children of the existing marriage, were appointed as heirs. 
The survivor was to keep the whole of the joint estate under his 
sole administration, and to enjoy the usufruct thereof during his 
life. Smith survived his wife, accepted the benefits under the will, 
and remained in possession of the estate, but subsequently made 
another will, revoking the joint will and making a fresh disposi- 
tion of the property. It was held that the will of the survivor 
was valid so far as it disposed of his half of the joint estate and a 
child's portion of the predeceased's half. Chief Justice De Villiers 
said : " The plaintiffs (the heirs under the first will) are, in my 
opinion, quite mistaken in supposing that the testator had no 
power after his wife's death of disposing of his half share of the 
joint estate. The defendants (the executors under the second 
will) are equally mistaken in supposing that the testator could 
only dispose of his half share of the joint estate, for, being a 
co-heir of his wife with the children, he was entitled to dispose 
of his child's portion as well." The principle on which that case 
was decided was that the joint will was only the will of the first 
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dying. And this principle is also applicable to the case now before 1896 
us, as there is no disposition of the property after the death of the Skead 
survivor. It also appears from the case I have quoted that the 
survivor is not estopped by the acceptance of benefits from main- 
taining his rights over his half of the estate. Therefore, in the 
case now before us, the survivor can retain his half of the farms 
which have been bequeathed, notwithstanding the fact that he has 
acquired the full ownership of other farms under the will. 

Although the principle in the case of Smith and others v. Hxe- 
cutors of Bayers is the same as in the case before us, there was this 
difference in the will in that case, that the survivor had a life 
interest in the whole estate. This was likewise so in most of the 
other Cape cases on joint wills. In the present case, however, the 
survivor has no life interest or usufruct. Therefore the difiBculty 
has arisen during the lifetime, and not after the death of the 
survivor, as in the other cases. 

I am of opinion that the plaintiff is entitled only to half of the 
farms claimed in the summons, subject to the clauses in the will 
regarding gold reefs on'the bequeathed farms ; but as the excep- 
tions go further, and allege that the will is not yet operative, the 
exceptions cannot succeed. 

The exceptions are therefore overruled, and the defendant must 
pay the costs. 

Attorney for plaintiff : Fred. Khyn. 
Attorney for defendant : S. K. H. Linghceh. 
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THE MINING COMMISSIONEE, JOHANNESBUEG. 



APPLICATION EOE A MANDAMUS— TACIT CONSENT— WITH- 
DRAWAL OF PEOCLAMATION. 

White the, applicant pegged certain claims in 1893, without licences, after the 
Mining Commissioner had re/used to grant him licences, and he had taken 
no steps for almost two years to compel the Mining Commissioner to issue 
licences to him, it was held, that assuming that the applicant was entitled to 
licences at the time of his pegging, he was no longer entitled to a mandamus 
ordering the Mining Commissioner to issue such licences to him, as he must 
he regarded as having acquiesced in the refusal of the Mining Commissioner. 
A proclamation of the State President can only he withdrawn hy a similar 
proclamation, and not hy a notice in an ordinary newspaper, or hy private 
instructions from the State Secretary, 
Elofl V, Mining Commissioner followed. 

This was an application for confirmation of a mle nisi, granted by 
Morice, J., on tlie 13th March, 1896, calling upon the Mining 
Commissioner of Johannesburg to show cause why he should not 
issue 300 provisional prospecting licences to the applicant. The 
applicant pegged 100 claims on the Government's portion of the 
farm Braamfontein on the 7th July, 1893, which portion had 
been proclaimed by proclamation on the 5th July, 1888. On the 
25th of October, 1893, he pegged 200 more claims on the same 
portion of the farm. On both occasions he tendered money for 
the licences, which, however, the Mining Commissioner refused to 
grant him, on the ground that on the 22nd of July, 1889, he had 
received a telegram from the State Secretary ordering him to issue 
no further licences on Braamfontein, notice of which was pub- 
lished in a newspaper, called the Mining Argus, on the 3rd of 
February, 1890. The applicant did not at that time take any 
steps to compel the Mining Commissioner to issue licences to 
him. On the 22nd of July, 1895, a proclamation was published 
withdrawing the former proclamation of the 5th of June, 1888, 
and providing that such withdrawal should be of effect from the 
24th of August, 1895. On the 23rd of December, 1895, the 
applicant, for the first time, sent a written demand for licences to 
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the Mining Commissioner, and when that official refused to issue 1896 

the licences applied for, the applicant made the present application Lottw 

for a mandamus. ™ ?; 

The Mtnino 

commissionee 
Esselen (with him Dickson), for the applicant, quoted the case of op JoHAmras- 

Eloff T. The Mining Commissioner of Johannesburg, decided in 

Novemher, 1895 (2 Off. Eep. Trans., p. 287), and argued that the 
decision in that case was applicable to the present case. 

Lohmann, for the defendant : The ground in dispute was never 
proclaimed in terms of the Gold Law, and therefore it was not 
necessary formally to re-proclaim in order to prevent the pegging 
of claims. The notice in the Mining Argus was sufficient. 

Cur. ad. nilt. 

Postea, 21st Novemher. 

KoTZE, 0. J. : The applicant has, according to his petition, pegged 
off certain claims without being provided with the proper licences 
required by law. After he pegged the claims he applied to the 
Mining Commissioner in 1893 for licences, which were refused him. 
Instead of then going to the Court for a mandamus against the 
Mining Commissioner, he acquiesced in the refusal of that official. 
On the 3rd of December, 1896, for the first time, after the with- 
drawal of the proclamation of the 22nd of July, 1895, had come 
into operation, the applicant again applied to the Mining Commis- 
sioner for the licences, which were again refused him. It may bo 
that this second application for licences was made in consequence of 
the decision in the case of EloffY. The Mining Commissioner of Johan- 
nesburg, given in November, 1895 (2 Off. Eep. Trans. 287). The 
two cases are, however, distinguishable, as Eloff applied for licences 
on the 23rd of August, 1895,, the day before the taking effect of 
the repealing proclamation, and when they were refused him he 
toot legal proceedings within seven weeks, and consequently his 
application was considered, and treated nunc pro tunc. 

I may add here, that in the Eloff case the question of laches or 
neglect was not raised. The question was decided on whoUy 
different grounds. In the present case, however, the applicant 
has sat still for more than two years, and has acquiesced in the 
original refusal to issue the licences to him. Vigilantibus seel non 
dormientihus lex subvenit, and the applicant therefore cannot rely 
on the decision in the case of Eloff \, The Mining Commissioner of 
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1896 Johanneshtirg. The applicant lias given no explanation whateTer 
L^ as to why he sat still for more than two years. In Clegg v. Edmon- 
The Mining *""' °^^®^ "^^^^ approval in Lehman v. McArthur (3 Oh. Ap. 504), 
Commissioner Lord Justice Turner said : " What the plaintiffs mainly relied 
°^ "^Xt!"^^' upon ■^'as the continual claim on their part, and no doubt they 
have not ceased to assert their claim ; but I cannot agree to a 
doctrine so dangerous as that the mere assertion of a claim, unac- 
companied by any act to give effect to it, can avail to keep alive 
a right which would otherwise be precluded." The case before 
us is still stronger, for not only has the applicant taken no steps 
for more than two years to give effect to his alleged right, but he 
has not even once maintained, after the refusal of the Mining 
Commissioner in 1893 to grant him the licences, that he had any 
right to obtain such licences. I therefore concur in the conclusion 
at which my brother Grregorowski has arrived, that the application 
must be dismissed with costs. 

MoRicE, J. : This is an application for confirmation of a rule 
nisi calling upon the Mining Commissioner of the Witwatersrand 
Gold Pields to show cause why he should not be ordered to issue 
to the applicant 300 prospecting licences on the Government farm 
Braamfontein. The facts of the case are shortly as follows : 
On the 5th of June, 1888, all Government ground in the districts 
of Heidelberg and Potohefstroom, in which the farm Braamfon- 
tein is included, was declared open for prospectors by proclama- 
tion. On the 22nd of June, 1889, the Mining Commissioner was 
ordered, by telegram from the State Secretary, not to issue any 
more licences on Braamfontein. The Mining Commissioner 
gave notice of this resolution of the Government in the Mining 
Argus of the 3rd of February, 1890. On the 7th of June, 1893, 
the applicant pegged 100 prospecting claims on the farm Braam- 
fontein, and at the time of pegging he applied for 100 prospect- 
ing licences, and tendered the money. The Mining Commissioner 
refused to issue the licences. On the 25th of October, 1893, the 
applicant pegged 200 prospecting claims, and applied for 200 
prospecting licences, and tendered the money. The Mining Com- 
missioner refused to issue the licences. On the 22nd of July, 
1895, it was provided by proclamation that the ground thrown 
open for prospectors by the proclamation of the 5th of June, 1888, 
should be closed from the 24th of August, 1895, with the excep- 
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tion, however, of ground upon whioh rights had already been 1896 

secured under or in consequence of the proclamation of the 5th of l^ 

June, 1888, afore-mentioned. ^ ^; 

„ ' TheMinino 

Un the 23rd of December, 1895, the applicant made demand Commissionee 

upon the Mining Commissioner for the issue of licences, and he °^ etoo!™^" 
thereafter applied to the Court for an order. He had previously -; — 

prepared a sketch of the claims and had given a copy to the .' 

Mining Commissioner. It appears that the Grovernment, thinking 
that Braamfontein was closed by the notice published in the 
Mining Argus in 1890, gave portions thereof to the Pony and 
Galloway Club and the Agricultural Association, and that these 
institutions had spent much money on the ground. It was argued 
for applicant that the proclamation of the 5th of June, 1888, could 
not be withdrawn by the notice of February, 1890, and that there- 
fore the ground was open on the 7th of July and 23rd of October, 
1893, when the applicant pegged. I do not, however, think it 
necessary to decide that point, and shall for the purpose of this 
case assume that the notice was of no effect, as is contended by the 
applicant. "When the applicant pegged in 1893 the Grold Law 
(No. 18 of 1892) was in force. Under sect. 70 of that Law, the 
following acts were punishable : — (a) Digging or prospecting 
without a licence ; (b) beaconing a claim without a licence. 

Therefore, when the applicant in 1893 pegged without a licence, 
he committed a punishable act, and he could not thereby acquire 
any right on the ground which he pegged. All that he could do 
was to apply for an order of Court compelling the Mining Com- 
missioner to issue licences. The applicant, however, neglected to 
take legal proceedings until the 24th of December, 1895. In the 
meantime, the proclamation of the 22nd of July, 1895, appeared, 
whereby the ground was closed for prospectors. It is true that 
that proclamation excludes from its operation the ground on which 
rights had been secured under the former proclamation. But as 
the pegging of the applicant without licences can give him no 
right, he had not secured any right on the ground. Whether he 
had a claim for damages against the Mining Commissioner or the 
Grovernment for refusing him licences is another question. In any 
case the applicant cannot succeed in the present application. 

I may observe that this decision appears to be in conflict with 
that in the application of Eloffy. The Mining Commissioner, decided 
by a Judge in chambers on the 29th of November, 1895. But I 
o.iii o 
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1896 understand that the respondents in that case based their case on 

£o^ the validity or effect of the notice of the Mining Commissioner 

»■ published in the Mining Argus of February, 1890. The rule nisi 

Co^sstoXe granted on the 13th of March, 1896, is therefore set aside and the 

OS Johannes- applicant must pay the costs. 

Monce, J. GrREGOEOwsKi, J. : This is a petition wherein it is stated that 
the petitioner, on the 7th of July, 1893, pegged 100 prospecting 
claims on the Government portion of the farm Braamfontein, 
No. 142; that the petitioner, on the occasion of the pegging, 
tendered 2ol. to the Mining Commissioner as licence money for 
the said claims ; but that the Mining Commissioner refused to 
accept such money or to • issue licences. Further, that the 
petitioner, on the 25th October, 1893, again pegged off 200 
prospecting claims on the same portion of ground, and on the 
same day tendered the sum of 50/. for licences, which sum was 
likewise refused. For these reasons the petitioner asks for an 
order compelling the Mining Commissioner to issue 300 pro- 
visional prospecting licences. 

In reply, the Acting Mining Commissioner states that the 
Government portion of the farm Braamfontein is not a public 
digging, and that on the 22nd of June, 1889, he received a 
telegram from the State Secretary ordering him not to issue any 
more licences on Braamfontein, of which notice was given in the 
Milling Argus of the 3rd February, 1890. Further, that the 
100 claims first mentioned have already been awarded by an order 
of the High Court to Frederick Eloff, and that the 200 claims are 
claimed by a certain George in an application which has been 
pending for some time. And, further, that the Government has 
disposed of portions of the ground, by granting various contracts 
to wholesale dealers for storing explosives, paraffin, &o., for a term 
of three years, with a right of renewal ; that another portion has 
been lent to the Pony and Galloway Club, which has at a cost of 
3,000/. enclosed and built on the same, and that the rest has been 
lent to the Johannesburg Agricultural Society, which society has 
spent 10,000/. in erecting buildings and enclosures. The petitioner 
has filed a sketch of the ground pegged off, and it is not disputed 
that he wants the licences for the ground already disposed of by 
the Government in the manner mentioned in the statement of the 
Acting Mining Commissioner, and this Court has to decide whether 
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the Mining Commissioner had the right to refuse licences on the I89fi 
ground that the proclamation of the 5th June, 1888, had been £^ 
■withdrawn, and further, whether the applicant can now succeed in „ ^■ 
ms application. By proclamation of the 5th June, 1888, all Commissionee 
G-ovemment ground situated in the districts of Heidelberg and o^JoiLAmaB- 
Potchefstroom was thrown open to prospectors, " with the exception 
of the ground mentioned in sect. 21 of the Amended Gold Law 
(No. 8 of 1885), and on which there is no incumbrance or servitude, 
or which has not been disposed of in any other way by the Grovern- 
ment." By proclamation of the 22nd July, 1895, the afore- 
mentioned proclamation was repealed as from 24th August, 1895. 
As the case of Ulqff' v. The Mining Commissioner has given rise to 
considerable discussion, I consider it desirable to examine once 
more the questions of law there raised. According to the Gold 
Law (No. 8 of 1885), the State has the right of disposal over all 
precious stones and precious metals, but the owner retains certain 
important privileges and sources of pecuniary income which it is not 
necessary to detail. If the owner of a farm does not deal with the 
minerals, and does not give permission to other persons to deal with 
them, the State has no right to exercise its right of disposal, or in 
any way to allow prospecting or digging for miaerals on the farm, 
or to proclaim the farm, or to throw it open as a prospecting field 
(sect. 10 of Law 18 of 1892). Every owner of ground has the 
right to prospect on his own ground for precious metals without 
licence, and he has the right to give written vergunningen 
(permission) to searchers, who can thereupon take out prospecting 
licences (formerly called licences to search ; sect. 1 of Law 10 of 
1887 amending Law 8 of 1885), which run for six months and are 
renewable for six months longer. If payable metals are found by 
such searchers (and, according to later legislation, also if found by 
the owner) this fact must be reported to the Government, and the 
Government has the right to proclaim the farm wholly or partially, 
or to throw it open to searchers (sect. 18 of Law 8 of 1885). The 
words are " or to grant permission to searchers to peg off searchers' 
claims for themselves under searchers' licences." See also sect. 7 
of Law 10 of 1887, which lays down that instead of " searchers' 
claims " " prospecting claims " must be read, and instead of 
" searcher's licence " " prospecting licence." 

The Government had therefore the right to proclaim private 
groimd either as a public digging or as a prospecting field, after 

o2 
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1896 proof of payable precious metals or precious stones, given under the 

£^^ circumstances aforementioned. 

«'■ Under Law 8 of 1885 there is a distinction between Government 

CoMMissioNEE grouud and private ground, for, according to sect. 61, every white 

01? Johannes- person has the right to take out prospecting licences on Q-overnment 

ground, no matter where situated, without there being any necessity 

for any preceding proclamation throwing open the ground for 

searchers. In other words, all Glovernment grounds were at the 

disposal of searchers without proclamation. This was altered by 

sect. 36 of Law 10 of 1887, which lays down that prospecting 

Hoenoes can be obtained only on Grovernment ground which has 

been thrown open for prospecting by the Grovernment, and thus 

Grovernment ground was placed in the same position as private 

ground, and I understand that it must be thrown open by 

proclamation as a prospecting field before the public has the right 

to go and prospect. 

It goes without saying that we shaU. find no provision in Law 8 
of 1885 about throwing open Grovernment ground for searchers, 
because at that time no special throwing open from time to time 
was necessary ; but we find there are only provisions with 
regard to the throwing open of private ground (sects. 6 and 18 of 
Law 8 of 1885). 

There is not much reference made to throwing open private 

ground as a prospecting field ; only incidentally in sects. 18, 19 and 

20 is mention made of it, but that such throwing open must be 

effected by proclamation appears from the nature of the case, and 

■ can also be inferred from the wording of sect. 19 (Law 8 of 1886). 

One finds also no distinction made with regard to the duties of 
the Government, before proclamation, towards the owner in the two 
oases ; and the extent of the rights of the public to peg off any- 
where, except on places where it is forbidden by the law, is not 
different on a prospecting field from what it is on a public digging. 
Since on a prospecting field the public may peg off anywhere, and 
thus acquire prospecting claims and may possibly peg off everything 
and thus prejudice the owner (if he gets no notice) as regards the 
preferential claims, owner's claims, niijnpaoht, &c., the Government 
must first give the owner notice of the proclamation, in order to 
place him in a position to peg off his preferential claims in time, 
and to take out his mynpacM ; and the Government must also, 
before the proclamation, in conjunction with the owner, define 
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where it shall be forbidden to prospect and to dig. Further, the 1896 
Grovernment has the right to take pieces of ground on private pro- Low 
claimed ground, without payment, for GroTemment buildings " &o." fi 

It is difficult to say what " &c." means, but under this indefinite Commissioneb 
word must probably be included all ground which the Government °^ btoq™^' 

reasonably requires for public purposes. The Grovernment can 

without doubt take ground from time to time for this purpose, even 

after proclamation, and by such appropriation the rights of the 
public to peg off such ground are taken away. 

After having gone carefully through the Gold Law, it appears 
to me that there is no difference in the rights of the public (as far 
as private proclaimed farms are concerned) between public fields 
and prospecting fields, except that when the private farm is only 
thrown open for searchers, prospecting licences only can be issued, 
and j^rospecting claims pegged off. The pubhc can only prospect, 
and not dig, and cannot appropriate the minerals. 

Sect. 54 of Law 8 of 1885 lays down that claims pegged off, 
under a licence to search, shall, on proclamation of the ground on 
which they are situated, remain the property of the peggers. This 
provision evidently has reference only to prospecting claims, pegged 
by a prospector who has obtained permission from the owner to 
prospect, on an unproclaimed farm, and does not refer to claims 
pegged off on a public prospecting field, for it was only on unpro- 
claimed ground that licences to search were issued, unless we 
assume that " licence to search " here also includes soelcers 
licentie (searcher's licence) as mentioned in section 18. 

In the Law of 1887, mention is no longer made of licences to 
search or of searchers' licences, but both are replaced by prospecting 
licences. It appears to me that sect. 54 (for we cannot assume 
that the words " licences to search " are used incorrectly and by 
mistake) in any case includes claims properly pegged off by 
searchers on unproclaimed private ground. If this is so, then it 
follows that persons having the written permission of the owners, 
and provided with prospecting licences, can peg off claims, and 
appropriate the same, even before the proclamation of the farm 
either as a public field or as a prospecting field. 

I refer to this point because it may be alleged that the Govern- 
ment did nothing more, by means of the proclamation of the 5th 
June, 1888, than what an owner does when he grants a written 
permission to a searcher to prospect, and that a later proclamation 
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1896 must follow before the ground can be considered as a prospecting 

£^^ field and peggable. Such later proclamation, according to this 

JJi reasoning, would have to be issued when proof of payable reefs was 

CoMMiaaioNEB forthcoming, but then the proclamation would have to be as a 

°^ "^E^^'' P^^li'^ field, and not as a prospecting field. If the interpretation 

which I have given to sect. 54 is correct, and if a person can peg 

egorows , . ^^^^^^^ ground even before proclamation, and retain the claims on 
proclamation of the farm, then the allegation mentioned above 
would not affect this case. But I am of opinion that the pro- 
clamation of 5th June, 1888, is open to only one explanation, viz., 
that the Grovernment ground in the districts of Heidelberg and 
Potchefstroom is declared to be a public prospecting field. There 
is nothing in the Gold Law to prevent the Grovernment from pro- 
claiming Grovernment ground before proof is given of" payable 
reefs. This provision applies only to private ground, and was 
introduced to limit the power of the Grovernment to proclaim 
private ground, and there is nothing to prevent the Grovernment, if 
the owner desires it, from throwing open even private ground for 
prospecting, without proof of its being payable being first adduced. 
No one is injured thereby, and it is not clear to me that the 
Grovernment would be acting ultra mres. The intention of the 
Grovernment seems to have been first of aU to grant permission to 
the whole public to prospect, and then later to proclaim as diggings 
such portions or pieces of ground which appeared to be payable. 
This was, in my opinion, the clear intention, and if the Grovern- 
ment has acted ultra vires, then I am not prepared to accept that it 
has done so until the question has been properly discussed and laid 
before us on behalf of the Government. It has not been contended 
by the Government that the proclamation was ultra vires ; on the 
other hand, the proclamation was withdrawn in July, 1895, and 
the rights already acquired were recognised. If we give any other 
meaning to the proclamation than the primd facie one, we might 
cause irreparable loss to private persons, and throw everything into 
confusion, and give an interpretation not previously contemplated, 
either by the Government or by the public. I do not fgel called 
upon to distort the words of the proclamation, and to give them a 
meaning different from the one which I am really convinced was 
intended, and which the Government has hitherto given to them. 

Sect. 60 of Law 8 of 1885 deals with the closing of a public 
field or portion thereof, and this provision appears to me to have 
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reference only to putlio diggings, and not to apply to prospecting 1896 
fields, for a three years' notice is required (by later legislation £^ 
reduced to six months), and there is a provision with regard to ,t^^^ 
continuing work or compensation to persons in respect to claims Cokmissionee 
which have not been worked out. This provision is not applicable "^ '^^^^^^' 

to prospecting fields, and there is no necessity for a long previous 

notice where persons are not obstructed in any rights. egororre , 

The question of the closing of a prospecting field was dealt with 
m the case of Sloff v. The Mining Commissioner of the Witwatersrmid 
Gold PieMs (2 Oif. Eep. Trans, p. 287), and I concur with the 
view there expressed, with regard to the manner of closing a 
prospectiQg field once proclaimed, viz., that it can be effected only 
by a proclamation withdrawing the previous proclamation, and 
respecting all already acquired rights. According to the Grondwet, 
Grovernment notices (and therefore also proclamations) must be 
published in the Staats Courant, and of course a notice or proclama- 
tion of this nature must emanate from the State President, and be 
published by his authority for general information. It is, however, 
not clear to me whether there is any difference in effect, or in legal 
consequence, between a Government notice and a proclamation, but 
I have no doubt that a notice signed by the Mining Conmiissioner, 
and published only in the Transvaal Mining Argus, cannot withdraw 
a solemn proclamation of the State President. No more can an 
instruction not published affect such a proclamation. 

This notice and private instruction have caused no alteration 
in the position of affairs, and the Grovernment appears to have 
fully recognised this by issuing the later proclamation, dated 
the 22nd July, 1895. In this later proclamation it is acknowledged 
that the proclamation of the 5th of June, 1888, was stUl in force, 
and it provided that the last mentioned proclamation should remain 
in force until the 24th August, 1895. 

The applicant pegged off 100 of the claims in question on the 
7th July, 1893, and 200 more on the 25th October, 1893. At that 
time the proclamation of the 6th June, 1888, was stiU in force, and 
I shall assume, for the sake of argument, that the Mining Com- 
missioner acted wrongly in refusing the licences. But after the 
refusal of the Mining Commissioner to issue licences, the applicant 
did nothing until the 23rd December, 1895, when he sent the 
Mining Commissioner a written demand. He seems to have 
acquiesced in the refusal of the Mining Commissioner for more 
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1896 than two years, and not to have troubled himself any further about 

L^ the ground. He began to move after the proclamation closing the 

rr ^; fields had been in force for several months. I consider that this is 

The MiNiNd . t . • rrn, 

CoMMiesioNEE a sufficient reason for refusing the present application. Ine 

°^''°^^' applicant evidently heard of the decision of November, 1895, in 
Elofi's case, and then the idea of reverting to what he had done in 
1893 struck him. But Eloff took steps immediately after the 
refusal of the Mining Commissioner, and although the decision was 
given after the proclamation of the 23rd July, 1895, had taken 
effect, the Chief Justice felt himself justified in considering the 
application of Eloff mmo pro htnc. The present application can lay 
no claim to the same favourable consideration. There is a great 
difference between abandoning a right, as happened in the cases in 
connection with Schweizer's Township and the neglect to obtain a 
mandamns as in this case. In those eases persons alleged that they 
had pegged claims under proper licences, and had possession of 
them for a long time, and that the Mining Commissioner after- 
wards, by refusing the renewal of their licences, deprived them of 
their property and vested rights. In the present case the applicant 
never had any right to the ground, never completed his title, and 
when once the granting of licences was refused, he did nothing to 
compel the Mining Commissioner to do his alleged duty. He did 
not then apply for a mandamus, but now he wishes to drag a cow 
which has long been dead out of the ditch, and obtain a mandamus 
after the fields have been closed. His legal demand dates only 
from December, 1895, when the ground had already been closed. 
He cannot now rely on a refusal in regard to which he took no 
steps and in which he acquiesced. Eor these reasons I am of 
opinion that the application must be refused with costs. 

Attorneys for applicant : De Jongh and Stegmann. 
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DAMAGES— BEEAOH OF PROMISE OF MAREIAGE— SEDUCTION. 



HANNAH HAET v. MTEE YATES. Coram. 

KOTZE, C.J. 

AMESHOFF, J. 

Gregorowski, J. 

In an action for damages for Breach of Promise of Marriage, where it appeared __- 

that the defendant had seduced the plaintiff under promise of marriage, the 23 Novemier, 
Court awarded the plaintiff 5,0001. damages. 

Thts was an action for 10,000/. damages for breach of promise of 
marriage and seduction. The defendant admitted the promise of 
marriage, and also that he had had carnal connection with the 
plaintiff, but not against her wUl nor under promise of marriage. 
He also pleaded that he was willing to many the plaintiff, but was 
not able to do so at once, as he was a widower, and was not at that 
time entitled by law to re-marry. 

It appeared from the evidence of the plaintiff that she was 24 
years old, and that in March, 1896, the defendant promised to 
marry her. After having obtained the consent of her mother she 
went out walking with him. On the evening of the 24th of May, 
he took her to his house and had carnal connection with her, under 
the promise of marriage. She informed her parents of what had 
happened. Her parents went to see him the following day, when 
he repeated his promise to marry her within six weeks. The 
betrothal was published in certain newspapers, the Jeivish 
Chronicle and the Star. In June, he again had carnal con- 
nection with her against her will, but under threat that he would 
otherwise break off the engagement. In July, he informed her 
that he could not marry her before the estate of himself and his 
former wife had been liquidated; and that his former wife had 
appeared to him in a dream, and had told him that if he married 
the plaintiff he would die. Her parents went to see him, and found 
that the estate had been liquidated, and that there was nothing to 
prevent him from re-marrying at once. The plaintiff had not 
conceived. She was still willing to marry the defendant, but not 
without a settlement under ante-nuptial contract, as otherwise the 
defendant might marry her, and immediately afterwards desert her. 
Other witnesses declared that defendant was a man of means. The 
defendajit stated in his evidence that his estate was worth only a 
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1896 few hundred pounds. He was willing to marry the plaintiff, hut 
ttT^ would not undertake a marriage settlement on her by ante-nuptial 
,^ ■»• contract. 

lATES. 

Esselen (with him S. De VilUers), for the plaintiff. 

Wessek, for the defendant, stated that the Court was evidently 
against him on the facts, and he would leave the measure of 
damages to the Court. 

KoTZE, C. J., after having stated the facts : The conduct of the 
defendant towards the plaintiff has been such that she is entitled 
to substantial damages. He has seduced her under promise of 
marriage, and after having done so, he declared his willingness to 
marry her, but refused to make a settlement on her by ante-nuptial 
contract. Such a marriage would give no security to the plaintiff. 
As she herself has stated, the defendant might at any time desert 
her, without leaving her any means of existence. In my opinion 
3,000/. damages would be sufficient, but as my brothers are of 
opinion that 5,000/. should be awarded, I will concur with them in 
respect to the measure of damages. The judgment will be in favour 
of the plaintiff for 6,000/. with costs. 

Attorneys for plaintiff : Stegmann and Esselen. 
Attorney for defendant : J. H. L. Findlay. 
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E. BLAKE V. W. J. LETDS N.O. AND P. E. VILJOEN N.O. coram .- 

KOTZE, C.J. 

AMESHOFF, J. 

GOYEENMENT GEOUND THROWN OPEN FOE PEOSPEOTOES ^"^^^J^' J- 
BY PEOCLAMATION— EEVOKINO OF PEOOLAMATION— PEG- 
GING OF CLAIMS ON PRIVATE GEOUND UNDER LICENCES ]^ 

TO PROSPECT ON GOVERNMENT GROUND. u July. 

26 November. 
Government ground once thrown open for prospectors under proclamation, 
remains open for prospectors until such time as a subsequent proclamation 
hy which the former proclamation is withdrawn has commenced to take 
effect. Elofl v. Leyds N.O. (2 Off. Rep. Trans, p. 287) followed. If, how- 
ever, the Government ground has in the meantime ceased to he Government 
ground, then it is not lawful to go and prospect on such ground, or to peg 
claims thereon under licences to prospect on Government ground. 

The facts in this case were as follows : — The plaintiff had 
on the 21st of August, 1895, pegged 1,125 claims on the 
farms Potfontein No. 53, and Geigerle No. 69, both situated 
on Grovernment ground in the district of Heidelberg. All 
such Grovernment ground was declared open for prospectors by 
the State President on the 5th of June, 1888, under the following 
proclamation : " Whereas it has appeared desirable to throw open 
for prospectors all Grovernment ground situated within the districts 
of Heidelberg and Potohefstroom, with the exception of the ground 
mentioned in sect. 21 of the amended Gold Law (No. 8 of 1885), 
and on which no burden or servitude exists, or which has not other- 
wise been disposed of by the Government, so be it that I, Stefanus 
Johannes Paulus Kruger, President of the South African Eepublic, 
with the advice and consent of the Executive Council, do declare 
the said Government ground open for prospectors." 

In November, 1888, however, the farm Potfontein No. 53 
was granted in full and unencumbered ownership to the Church 
Council of the Eeformed Congregation at Waterberg, while the 
farm Geigerle was transferred in September, 1889 from the 
Government to the Church Council of the Eeformed Church at 
Lydenburg, and both farms were subsequently sold to F. C. Eloff. 
When the plaintifiE applied for renewal of the licences on the 18th 
of September, 1895, he was refused, as the Mining Commissioner 
held that although the farms on which the claims were pegged had 
been Government ground at the time of the proclamation, yet, at 
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1896 the time of the pegging they had lost their character, and no 

Blake longer fell within the terms of the proclamation, as they had ceased 

"■ to be Government ground, and had passed into private hands. 

AND The plaintiff alleged that as the said proclamation was withdrawn 

ViijoEN N.O. oj^ ^jjg 24th of August, 1896, for the first time, the ground was 

still open for prospectors, and sued the Grovernment for renewal of 

the licences, or in default thereof to payment of the sum of 

20,000/. as damages. 

Esselen and Saner, for the plaintiff : The Government on the 5th 
of June, 1888, threw open the Government ground in the Heidel- 
berg and Potchefstroom districts in terms of the Gold Law, and 
ground once proclaimed cannot be closed except in the manner 
prescribed by the Gold Law, i.e., by proclamation. This was done 
on the 24th of August, 1895. Up to that time the ground 
remained open for prospectors, and as the plaintiff pegged before 
that date, he is entitled to licences. 

Cloele, for defendant : The ground in order to be capable of being 
pegged by the defendant must be Government ground, as that 
alone was thrown open to prospectors by the proclamation. Now 
it was no longer Government ground at the time of pegging, as it 
had long before then been sold by the Government. At thp 
moment when the ground in dispute ceased to be Government 
ground, it ceased to be ground open for prospectors. 

Cur. ad. vuU. 

Posted. 26th November. 

KoTZE, 0. J. : This is an action instituted to obtain an order of 
Court by which the Mining Commissioner of the Heidelberg Gold- 
fields shall be ordered to renew certain provisional licences for 2,575 
claims pegged by the plaintiff, or, in default thereof, an order 
by which the Government shall be ordered to pay the sum of 
20,000/. as damages. It appears that, by proclamation of the 
State President dated 5th June, 1888, all Government ground 
situated within the districts of Heidelberg and Potchefstroom was 
thrown open to prospectors. Under this proclamation, certain two 
pieces of Government ground known as Potfontein No. 53 and 
Geigerle No. 69, both situated in the district of Heidelberg, 
were included. On the 6th of November, 1888, the piece of 
ground called Potfontein was transferred by the Government 
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to the Church Council of the Reformed Church of Waterherg ; 1896 
and on the 17th September, 1889, the piece of ground called blaei; 
Geigerle was transferred hy the Government to the Church 
Council of the Reformed Church of Lydenburg. The two deeds ahd 
of transfer do not state that the transfer of these two pieces of ViljoenN.O. 
ground, the property of the State, was approved by the Legislature. Kotze, C.J. 
The Court was, however, assured during the argument that such 
approval had been given, and as this is not in the present instance 
a point in dispute between the parties, it must be assumed that the 
requirements of the law in this respect have been complied with. 
At the time of the passing of transfer to the two Church Councils, 
there were no prospectors on the ground known as Potfontein 
and Geigerle. In December, 1888, Potfontein was transferred 
by the Church Council of Waterberg to F. C. Eloff, and in 
September, 1889, Geigerle was also transferred by the Council of 
Lydenburg to F. C. Eloff. On the 22nd July, 1895, a proclama- 
tion was issued by the State President, whereby the proclamation 
of June 5th, 1888, under which the Government ground in the 
districts of Heidelberg and Potchefstroom was thrown open to 
prospectors was withdrawn, "<«YA ihe exception, Jiowerer, of such 
ground as rights have already been acquired on, under or in conse- 
quence of the afore-mentioned proclamation of the 6th June, 1888." 
This second proclamation, dated the 22nd July, 1S95, provides that 
from the 21th August, 1895, the Government ground previously 
thrown open should be closed. On the 23rd August, 1895, the 
plaintiff took out, at the ofBce of the Mining Commissioner at 
Heidelberg, a prospecting licence to prospect for precious metals on 
Government ground. Under this licence the plaintiff pegged off, 
on the same day as he alleges in the summons, 1,125 claims on the 
farm Geigerle, and 1,450 claims on the farm Potfontein. On the 
18th September, 1895, the plaintiff tendered to the Mining Com- 
missioner of Heidelberg the necessary licence money for the 
renewal of the provisional prospecting licence granted to him for 
the 2,575 claims, and also the requisite powers of attorney. The 
Mining Commissioner, however, refused to renew the licence and to 
accept the powers of attorney. The contention of the plaintiff is 
that the Government, having thrown open Government ground for 
prospectors by proclamation, cannot withdraw such proclamation 
except by another proclamation, in accordance with the provisions 
of the Gold Law ; and that, until the withdrawing proclamation 
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1896 comes into force, the ground, having once been thrown open, 

Blake remains open to prospectors, and that the plaintiff was con- 

_ ' ■ ja Q sequently entitled to peg off the claims on the two pieces of 

AND ground known as Potfontein and Greigerle on the 23rd August, 

■ ■ 1895. The contention that a later proclamation is required to 

Kotze, C.J. withdraw an earlier one is, in my opinion, con-ect ; but is the con- 
clusion to which the plaintiff desires the Court to come tenable in 
law ? According to the Grold Law (No. 8 of 1895) which was 
in force in June, 1888, when the proclamation throwing open the 
ground was issued by the State President, a proclamation is 
required for the purpose of throwing ground open to prospectors. 
(See sects. 18, 19 and 20 of Law 8 of 1885.) It might be said 
that those sections of the Law only apply to the throwing open of 
private grounds. This may be so, but there is nothing to prevent 
the Government from throwing open Grovernment ground to pro- 
spectors by proclamation, and where the State President has once 
thrown open Government ground by proclamation, a subsequent 
proclamation is necessary to withdraw the earlier one, with the 
reservation, of course, of any rights which may be acquired by 
prospectors in the meanwhile. Where the head of the State duly 
exercises his power by issuing a proclamation — a public and solemn 
act, then siich act can be set aside only by the same authority by 
which, and in the same manner in which, it was called into 
existence, unless in any particular case other provision is made by 
law. When, therefore, the State President issues a proclamation 
for the purpose of closing ground thrown open and made available 
for prospectors by earlier proclamation, then such proclamation, 
with reservations of already acquired rights, takes effect from the 
time which is fixed for that purpose in the proclamation itself. 
Sect. 60 of the Gold Law (No. 6 of 1885) and sect. 59 of the present 
Gold Law speak only of closing a public digging or portion thereof, 
and are silent as to prospecting fields or ground thrown open for 
prospectors. The Government is therefore not bound, on closing a 
prospecting field, by all the provisions which appear in the said 
sections. Ground, however, which has once been thrown open for 
prospectors by proclamation remains available for prospectors until 
a subsequent proclamation, by which the earlier one is withdrawn, 
has begun to come into operation. This view I have already 
expressed in the earlier case, Eloff v. Br. Leyds N.O. (November, 
1895; 2 Off. Eep. p. 287). It may be argued that apiece of 
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ground, once having been thrown open to prospectors, ought to 1896 
continue to retain that character until the throwing open has been :blake 
properly withdrawn according to law. That may be so ; but 
there is nothing to prevent the Government from transferring to 
private persons property belonging to the State, which has been 
duly thrown open for prospectors, subject of course to any rights Kotze, C.J 
already acquired thereon by third parties. This has happened 
here, and the consent of the Legislature to the transfer was only 
required to make the transfer valid, and not to withdraw the two 
pieces of ground, named Geigerle and Potfontein, from the pro- 
clamation. Assuming for the sake of argument that it does not 
follow that the two pieces of ground were removed from the 
operation of the proclamation of the 5th June, 1888, by the 
transfer to the Church Councils, and that the transfer merely 
passed the dominium in the ground from the G-overnment to the 
Church Councils, then it is clear that the pieces of ground were 
no longer Government ground at the time the plaintiff, accord- 
ing to the first claim in the summons, took out the prospecting 
licences, on the 23rd August, 1895, and applied for the renewal 
of these licences on the 23rd September, 1895. The said licences 
were taken out to prospect on Government ground, and not on 
private ground as well. Therefore the plaintiff, with licences to go 
and prospect, or to peg off prospecting claims on Government 
ground, is not allowed to do the same on private ground also. He 
therefore cannot succeed so far as the first claim is concerned. 
With regard to the second or alternative claim, the plaintiff is out 
of court on his own summons. He alleges that he, on or about the 
1st October, 1895, duly made application to the Mining Commis- 
sioner for prospecting licences for the purpose of pegging off 
private ground, portion of Geigerle and Potfontein aforesaid. 
Assuming, now, that even after the transfer of this ground by the 
Government to the Church Councils, it remained subject to the 
terms of the proclamation of the 6th June, 1888, that is to say, 
that people could go and prospect, &c. thereon under licence, then 
it requires no demonstration that, seeing the withdrawing or closing 
proclamation began to take effect on the 24th August, 1895, the 
plaintiff was no longer entitled, on the 1st October, 1895, to 
licences to prospect or to peg prospecting claims on any ground 
which before that date had duly been closed by proclamation. 
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1896 Judgment must therefore be in favour' of the defendant N. 0., 
E^ ^it^i costs." 

V. 

AjiD Ameshoff, J. : For the purpose of my judgment it is not 

ViLj oEN N .O. necessary to set forth the facts, as that has akeady been fully done 

Ameshoff, J. by the Chief Justice. With regard to the facts therefore I shall 

refer where necessary to his judgment. The whole case narrows 

down to the interpretation of the proclamation issued on the 5th of 

June. 

Reference has been made to sects. 8, 9 and 18 of Law 8, 1885. 
The section, however, which has not been referred to, and which 
governs the whole question, is sect. 36 of Law 10, 1887, amending 
Law 8, 1885. 

This sect. 36 amends sect. 61 of Law 8, 1885. Sect. 61 provides, 
inter alia, that each white person has a right to obtain a licence of 
ten shillings a month, which shall give him the right to prospect on 
Government ground whereter situated, and on private ground in 
accordance with the law. Sect. 36 alters the provision with regard 
to Government ground, and speaks of Grovernment ground within 
the jurisdiction of the officer who issues the licences, and which has 
been thrown open for prospecting by the Government. 

Erom 1885 to 1887, therefore, all Government ground was 
thrown open for prospectors by the Law. After 1887 all Govern- 
ment ground was closed, and jjrospecting was only allowed on such 
ground as was thrown open by the Government. The proclama- 
tion of the 5th of June, 1888, therefore, did nothing more than 
throw open for prospectors, in accordance with sect. 36 of Law 10, 
1887, the Government ground in the districts of Heidelberg and 
Potchefstroom. The following questions now present theniselves : 

1. What do the words " thrown open for prospectors " mean ? 

2. How must this throwing open take place ? 

3. Is the throwing open revocable, wholly, or in part ? 

4. Does the throwing open cease when the Government ground 

passes into other hands ? 
6. If the throwing open is revocable, in what way must it be re- 
voked ? Is it necessary that it should take place in a 
manner equally solemn with that in which the throwing 
open was done ? 
With regard to the first question, i.e., what the words "throwing 
open for prospectors " mean, a two-fold interpretation is possible. 
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The first interpretation is that such throwing open immediately 1896 
gives the right to peg off claims. The second interpretation on Blaxe 
the other hand is that the throwing open does not go further than leyds N O 
prospecting for precious metals, and if they are found, then the and 

Grovernment must first determine whether it will proclaim the 

ground, and if so, throw it open for prospectors for the pegging off Ameshoff, J. 
of claims. I am of opinion that the case cannot be decided on the 
grounds advanced by my brother Judges, and for the following 
reasons : If the plaintiff has the right to peg claims, then it is 
for one reason only, i.e., that the fact that the ground in question 
has changed from Government ground to private ground, cannot 
affect rights once acquired by the public. If that is so, then the 
position of the plaintiff must be regarded nunc j^i'o tunc, and he 
cannot secure his rights otherwise than through prospecting licences 
taken out for Government ground. 

If it is not so, then by the transfer of the ground to a 
private person, it was removed from the operation of the pro- 
clamation, and consequently there was only one course open for 
the plaintiff, and that was to deal with Eloff, the owner. 

There is no evidence of any such dealing, and this observa- 
tion decides the second alternative claim. The only question 
therefore which governs the case, and the answer to which alone 
can decide the question, is what is the nature of the proclama- 
tion? Does it create revocable or irrevocable rights, and what 
are those rights? I have discussed this question fully in the 
case of George v. Leyds iV.O., in which my judgment is now 
ready. 

In the meantime, I am of opinion that the proclamation creates 
revocable rights, but that these rights do not include the right to 
peg claims, therefore Blake cannot succeed, and judgment must be 
given for the defendant with costs. For the reasons for this 
judgment, I refer to my judgment in the case of George v. Leijds 
N.O. 

MoRiCE, J. : This is an action against the Government and the 
Mining Commissioner of the Heidelberg Goldfields for renewal 
of the licences, or the issue of new licences for 2,575 prospecting 
claims, or payment of 20,000/^. as damages. The summons sets 
forth as a first claim, that on the 5th of June, 1888, a proclamation 
was issued by the President and the Executive Council, by which 

o.iii p 
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1896 all Government ground in the district of Heidelberg was thrown 

Blake open for prospectors ; that certain farms, Geigerle, No. 69, and 

LeyiTs'n O Potfontein, No. 53, fell under the proclamation. That on the 

AND 23rd of August, 1895, the plaintiff obtained provisional licences to 

iLjoEK^ . . pg^ off 3,000 claims on the said farms, and on the same day pegged 

Morioe, J. off 1,125 claims on Geigerle, and 1,450 claims on Potfontein. 

That on the 18th of September, 1895, the plaintiff tendered the 

licence moneys, and the requisite powers for renewal of the licences 

for the said claims, but that the second defendant refused to accept 

the licence moneys or to renew the licences, and that the plaintiff is 

entitled to such renewal, or, in the alternative, to 20,000Z. damages. 

As an alternative claim, the summons states that at the time of 
the issue of the said proclamation of the 5th of June, 1888, the 
farms Geigerle and Potfontein were Government ground, and 
were therefore included under the proclamation. That on the 
28th of November, 1888, the farm Potfontein was transferred to 
the Church Council of the Eeformed Church at Waterberg ; and 
on the 24th of September, 1889, the farm Geigerle was transferred 
to the Church Council of the Eeformed Church at Lydenbiu'g. 
That on the 3rd of December, 1888, Potfontein, and on the 24th 
of September, 1889, Geigerle, were transferred to F. C. Eloff, and 
that they now stand registered in his name. That on the 1st of 
October, 1895, the plaintiff duly applied (tendering money and 
powers of attorney) for 1,125 licences to peg 1,125 prospecting 
claims on private ground on the farm Geigerle, and for 1,460 
licences to peg l,45u prospecting claims on private ground on the 
farm Potfontein, such licences being applied for in respect to the 
claims already pegged as set forth in the first claim ; that the 
plaintiff is entitled to obtain such licences for 2,575 claims, or 
in the alternative, 20,000/. damages. 

The defendants admit the pegging of the claims, the tender of 
licence money, and submission of the powers of attorney, but say 
that the provisional licences on which the plaintiff pegged only 
gave the right to peg on Government ground, and not on the 
farms Geigerle and Potfontein, which, as appears from the second 
claim in the summons, had long previously ceased to be Govern- 
ment ground. They say further, that as the said farms had 
passed into other hands, the proclamation of the 5th of June, 
which threw them open for prospectors, no longer applied to such 
farms. The defendants also relied on a proclamation of the 24th 
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of July, 1895, handed in at the trial, by which the ground thrown 1896 
open for prospectors by the proclamation of the oth of June, 1888, Blake 
was closed for prospectors from the 24th of Auguat, 1895, " with t ^^Dg N 
the exception of the ground on which, either under, or in con- and 
sequence of, the said proclamation of the 5th of June, 1888, ^^°^^ ■ ■ 
rights had been secured." Morice, J. 

It appears that the provisional licences which the plaintiff 
took out with the object of pegging claims were licences to peg 
on Government ground. Now it may be argued that the farms 
Geigerle and Potfontein were still subject to the proclamation 
of the 5th of June, 1888, by which they were thrown open for 
prospectors, but Government ground they were not. Those 
farms had, long before the plaintiff took out licences, passed 
into private hands. There is nothiug to show that, when the 
Government ofiBcial issued the licences, he knew where the 
plaintiff intended to peg, or that the pegging on Geigerle and 
Potfontein took place with consent of the Government. It is 
therefore clear to my mind that the licences to peg on Govern- 
ment ground gave no right to peg on the farms Geigerle and 
Potfontein, and that the plaintiff's title, claimed to have been 
obtained through those licences, is defective. 

The plaintiff cannot therefore succeed in his claim in which 
he prays that the licences shall be renewed, and that he shall 
be placed in possession of the claims. 

The plaintiff appears to have recognised the difBculty of his 
first position, and has advanced a second claim in which he 
takes up another position. In this claim the plaintiff states 
that on the 1st of October, 1895, he made application for licences 
to peg the claims on Geigerle and Potfontein, as private ground. 
He mentions that the claims had already been pegged off, as set 
forth in the first claim. 

We have seen that this pegging took place without proper 
licences, and therefore gave no title. He must therefore be re- 
garded as having made his application ab initio on the 1st of 
October, 1895, when he applied for licences to peg private ground. 
Unfortunately for the plaintiff, the proclamation throwing open 
the ground had been withdrawn by another proclamation before he 
made application for licences. By the proclamation of the 22nd 
of July, 1895, it w£is provided that the ground mentioned in the 
proclamation of the 6th of June, 1888, should be closed for 

p2 
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V. 

Letbs N.O. 

AND 
VlUOEN N.O, 

Morioe, J. 



prospectors from the 24th of August, 1896. There was nothing 
which prevented the Government from doing this, as the ground 
had not heen proclaimed as a public field or diggings ; it had only 
been thrown open for prospectors, and such throwing open of 
Grovemment ground is equivalent to a vergunning by the owner of 
a private farm to prospect such farm. And, besides, the proclama- 
tion closing the ground did not affect the rights obtained by any- 
one before that closing, for it expressly excludes from its operation 
such ground on which rights had been secured either under, or in 
consequence of, the aforesaid proclamation of the 6th of June, 
1888. Of course this exception does not affect the plaintiff, as he 
had obtained no rights before the 24th of August, 1895. There- 
fore the plaintiff must also fail on his second claim. Judgment 
must therefore be in favour of the defendant N.O.'s with costs. 



Attorney for the plaintiff : H. L. Schottz. 
Attorney for defendants : Fred Kleyn, Jr. 



Coram : 
KOTZE, C.J. 
MORICE, J. 
Gregorowski, J. 

1896 
30 November. 



LAUEIB 1). BEADON. 



LAW 18 OF 1892, SECTION 61 C— PROVISIONAL PEOSPEOTINa 
LICENCES— POWERS OF ATTORNEY. 

If no poivers of attorney are filed within thirty days for 'claims pegged under 
provisional prospecting licences, then such claims do not lapse to the Govern- 
ment, hut again hecome open ground. 

In January, 1894, a certain Bell pegged 32 claims under 
provisional prospecting licences. He, however, neglected to file 
the requisite powers within thirty days, as provided by sect. 61 c 
of Law 18 of 1892. In consequence of his neglect, the licences 
were not renewed, and the claims were regarded by the Minister of 
Mines as having lapsed to the Government. The said claims were 
advertised for sale, and were bought by the defendant on the 19th 
of December, 1894. On the 3rd of December, 1894, however, the. 
plaintiff pegged the claims, contending that, as the said claims had 
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been pegged under provisional prospecting licences, and as no ^890 
powers of attorney had been filed in accordance with the law, the Latjeie 
said claims had not lapsed to the Government, and were open 
ground. Thereupon Laurie instituted action against Beadon in 
the Circuit Court at Johannesburg for a declaration of rights. 
Morice, J., gave judgment in favour of the defendants. Laurie 
appealed against this judgment. 

Wessels (with him Dickson), for appellant: The judgment of 
Morice, J., was wrong. No powers of attorney were filed within 
thirty days after the pegging of the claims under provisional 
prospecting licences. Therefore the pegger had never obtained 
title to the claims. He would have obtained title only if he had 
filed the powers within thirty days. Therefore the ground never 
became claims, and consequently there was nothing to lapse to the 
Grovernment. The ground was always open ground, and Laurie 
was fully entitled to peg the ground. By his pegging on the 3rd 
of December he obtained a good title. 

Curlewis (with him Barber), for the respondent : The judgment 
of the Judge in the Court below was quite right. By pegging 
under provisional prospecting licences one obtains complete title. 
The condition with respect to the filing of powers of attorney is 
dissolutive, and not suspensive ; that is to say, by pegging one 
obtains complete title, but if no powers of attorney are filed with- 
in thirty days, then the title lapses. If the condition was suspen- 
sive, then the person who pegged would not obtain title until he 
filed his powers of attorney. As title is obtained by pegging, the 
ground must be regarded as claims, and if the licences are not 
renewed by the filing of powers and the payment of money, then 
the claims lapse to the Government under sect. 61 b of Law 18, 
1892. That being so, Laurie had no right to peg the ground on 
the 3rd of Decembei', and Beadon obtained good title by his 
purchase on the 19th of December. 

KoTZE, C. J. : I agree with the argument of Mr. Wessels. No 
complete title to the claims was ever obtained ; the title was merely 
provisional. The ground therefore never became claims, and can- 
not possibly lapse to the Government. It is trvie that no one 
could peg ofE the ground within thirty days after the pegging in 
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January, 1894. The pegger is protected by the law for thirty 
days. He can file his powers at any time within those thirty 
days ; but, on failure to file them within that time, the ground 
again becomes open ground. Laurie had therefore a perfect right 
to peg on the 3rd of December, and has obtained a good title. 
The appeal must therefore be allowed with costs. 



Ameshoff and Gregokowski, JJ., concurred. 

Attorney for appellant: A. Morice. 
Attorney for respondent : J. H. L. Findlay. 



Coram : 
KOTZE, C.J. 
JGRISSElSr.J". 



J. SIVEWEIGHT V. B. J. LIEBENBEEG. 



1896 
12 Decemier. 



PEOVISIONAL JUDGMENT— PiJ/ilf^ FACIE DEFENCE. 

Where provisional judgment was prayed for on certain promissory notes, and it 
appeared that the defendant had a prima facie satisfactory defence against 
the original holder of the pn-omissory notes, the Court refused provisional 
judgment, and the plaintiff was ordered to go into the principal case. 

This was an action for provisional judgment on certain promissory 
notes, amounting to 713/. 12s. 6rf., made by the defendant in 
favour of the Cape Commercial Bank, and duly endorsed by the 
said bank, and of which the plaintiff is now the holder. 

The defendant filed a sworn declaration, in which inter alia he 
declared that the notes were about twenty years old ; that he never 
received any demand until 1896 ; and that for the last eighteen 
years he was bond fide under the impression that the debt had been 
discharged, as shortly after the due date of the promissory notes he 
had assigned all his possessions and property, nothing excluded, in 
satisfaction of his debt to a certain Nicolaas Malherbe, at that time 
manager of the Cape Commercial Bank at Potchefstroom, and 
since then had heard nothing more about the matter, although he 
had not received a proper receipt, or any account showing that 
a balance was owing. 
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This declaration was supported by that of G. J. M. Wolmarans 1896 
and B. J. Liebenberg, Jun., and was not denied. Siyeweight 



LlEBENBEEO. 



Esaer, for the plaintiff, prayed for provisional judgment for 
713;. 12.S. Qd., with interest from 1877. 

Lohmann, for the defendant : The promissory notes were bought 
by the defendant in the estate of the Cape Commercial Bank, and 
the bank took over the estate of Liebenberg. We received no 
demand until 1896. Moreover, the debt is prescribed. (Kerstemann 
Eechtsgeleerd Woordenboek, p. 365 ; Yan Leeuwen, E. D. L., 
Kotz^'s Trans., Yol. II., p. 202.) 

Esser, in reply : The claim is a liquid claim. The defendant 
should go into the principal case. 

KoTZE, C.J. : The plaintiff obtained the promissory notes after the 
due date. Therefore the same defence can be raised against him which 
might have been pleaded against the bank. It is not denied that, 
about eighteen to twenty years ago, the defendant handed over all 
his assets to the bank in order that they should be realised. The 
defendant is entitled to demand a statement of account. More- 
over, no demand was received before 1896. The Court, therefore, 
cannot grant provisional judgment. If the plaintiff duly enters 
into the principal case within four weeks, then costs will be costs 
in the principal case, otherwise the defendant is entitled to his 
costs in this provisional action. 

JoRissEN, J., concurred. 

Attorneys for plaintiff : Stegmann and Esselen. 
Attorney for defendant : C. Ueciermann, Jun. 
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Coram: THE STATE -v. PHILLIPS, EHODES AND OTHEES. 

'■J. 



1896 HIGH TEEASON— ei'/iTIT^SI'Sr^ Jlf^/^Sr^ir — INDICTMENT — 
24 April. THE THIETY-THEEE AETIOLES, SECTION 9. LAW 19, 1895, 

27 ApHJ. SECTION 148. 

28 Apnh 

A siatutory penalty ivJiich imposes a punishment for a crime known to the com- 
mon law does not abrogate the existing penalty tinder the common laiv. The 
State Attorney may proceed either under the statute or under the common 
laiv. If he "proceeds under the common law, and desires that a certain 
statutory penalty shall also he applied, he must expressly pray for that in 
the indictment. Where no such prayer ivas made in the indictment, in a 
case in which the accused were charged only with high treason under the 
common laiv, the Court refused to impose the penalty provided hy sect. 148, 
Law 19, 1895. 

In this criminal case sixty- four persons were charged with high 
treason. The indictment read as follows : 

S. J. Coster, State Attorney of the South African Eepuhlic, 
who prosecutes on behalf of the State, informs the Court that— 

Lionel Phillips, Greorge Farrar, Erancis Ehodes, John Hays 
Hammond, James Percy Eitzpatrick, Eohert Mitchell, "Walter 
Edward Hudson, William St. John Carr, Eritz Mosenthal, "William 
Thomas Frederick Davies, John Andrew Eoger, Hans Sauer, 
David Peter Duirs, Alfred Peter Hillier, Andrew Mackie Niven, 
Charles Mullins, "William Henry Somerset BeU, Edward Philip 
Solomon, Alfred Leonard Lawley, Yictor Michel Clement, Charles 
Albert Garland, Erederick Eodney Lingham, Eobert Greorge 
Fricker, Walter D. Davies, Philip du Bois, Henry Charles Hull, 
Douglas Elemmer GilfiUan, Herbert Evan Becher, Joseph Storey 
Curtis, Henry James King, Henry Brown Marshall, Charles 
Butters, Francis Henry Spencer, Thomas Mein, Alfred Brown, 
John Linda Williams, William Hampden Brodie, Frederick Gray, 
Charles Llewellyn Anderson, William Beachy Head, John Mor- 
timer Buckland, Albert Eaphael Goldring, Harold Fairbrother 
Strange, Edward Oliver Hutchinson, WiUiam Goddard, Solomon 
Barnato Joel, Abe Bailey, John George Auret, H. A. Eogers, 
Drummond Mils Dunbar, John Joseph Lace, Gordon Sandilands, 
Eoland Bettington, Willem Van Hulsteyn, Henri Bettelheim, 
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Othees. 



"William Hosken, Max Langermann, Samuel Watson Jameson, is^s 

Greorge Richards, Frederick H. Hamilton, James Weston Leonard, the State 

Charles Arthur Claud Tremeer, James Donaldson, A. Wools „ '• 

; ' Philiips, 

Sampson, who are now out on hail, all and each of them, or one or Rhodes and 
more of them, are guilty of the crime of high treason. 

Firstly: In that in or ahout the months of November and 
Decemher, in the year of Our Lord one thousand eight hundred 
and ninety-five, the exact dates heing to the State Attorney 
unknown, and at Johannesburg in the Witwatersrand Goldfields 
of the South African Republic, they the said Lionel Phillips (and 
the others) being citizens of and residing within this Republic, did 
all and each of them, or one or more of them, unlawfully, wrong- 
fully and with hostile intention to disturb, injure, or endanger the 
independence of this Repubhe, treat, conspire, agree with and urge 
Leander Star Jameson, an alien, residing beyond the boundaries 
of this Republic, to enter into and make a hostile invasion upon 
the territory of this Republic, at the head of and with an armed 
and hostile force, and to march upon Johannesburg aforesaid. 

Secondly : In that, in or about the month of December in the 
year of Our Lord aforesaid, and in the month of January in the 
year of Our Lord one thousand eight hundred and ninety-six, the 
exact dates being to the State Attorney unknown, and at Johan- 
nesburg aforesaid, they the said Lionel Phillips (and the others) 
being citizens of and residing within this Republic, did all and 
each of them, or one or more of them, then and there in conjunc- 
tion with Charles Leonard and Dr. H. Wolff, now fugitives, and 
other persons to the State Attorney unknown, being organized and 
acting as a committee, by them called the Reform Committee, 
after Leander Star Jameson, afore-mentioned, had on or about the 
29th of December in the year aforesaid, at the head of and with 
an armed and hostile force, and in the neighbourhood of Otto- 
shoop in the district of Marico, entered from outside the Republic 
into the territory of this Republic, and had made a hostile invasion, 
and had attempted to force his way to Johannesburg aforesaid, 
did unlawfully, wrongfully and with hostile intention to disturb, 
injure and endanger the independence of this Republic, afford the 
said Leander Star Jameson, during his hostile invasion, information 
regarding the defences of Johannesburg, or attempted so to give 
him information, and did keep armed forces ready to go to his 
assistance, and did send him assistance, and did subseqiiently hold, 
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1896 or cause to be held, in public, seditious debates with the object 

The State of persuading and inducing the inhabitants of Johannesburg to 

^ *'■ assist the said Jameson in his hostile invasion, and, moreover, did 

Phillips, . . ... . 

Rhodes AND assist the said Jameson during his hostile attack aforesaid by 

providing him with provisions, forage and horses. 

Thirdly : In that, on or about the month of December in the 
year aforesaid, and in the month of January, one thousand eight 
hundred and ninety-six, the exact dates being to the State Attorney 
unknown, and at Johannesburg aforesaid, they, the said Lionel 
Phillips (and the others), being inhabitants of and residing in this 
Republic, did all and each of them, or one or more or them, then 
and there, in conjunction with Charles Leonard and Dr. H. Wolff, 
now fugitives, and other persons to the State Attorney unknown, 
being organized and acting as a committee, by them called the 
E,eform Committee, unlawfully, wrongfully, and with hostile 
intent to disturb, injure, and endanger the independence and 
safety of this Republic, distribute, or cause to be distributed among 
the inhabitants of Johannesburg and its suburbs, Maxim guns, 
rifles, and other weapons and ammunition, and did levy or cause 
to be levied troops, and did form them or cause them to be formed 
into military corps, and did raise or cause to be raised forts and 
other defensive works. 

Fourthly : In that, in or about the month of January aforesaid 
the exact dates being to the State Attorney unknown, and at 
Johannesburg aforesaid, they, the said Lionel Phillips (and the 
others), being inhabitants of and residing within this Republic, all 
and each of them, or one or more of them, then and there, in con- 
junction with Charles Leonard and Dr. Wolff, now fugitives, and 
other persons to the State Attorney unknown, being organized and 
acting as a committee, by them called the Reform Committee, did 
unlawfully, wrongfully, and with hostile intent to disturb, injure, 
and endanger the independence of this Republic, assume and carry 
out, and cause to be carried out, the functions and powers belong- 
ing to the Government of this Republic, and did by force or by 
threat of force compel the police of this Republic, stationed at 
Johannesburg aforesaid, to remove from the public squares and 
streets, and did form or cause to be formed a police force of their 
own, and did provide that corps, or cause it to be provided, with 
rifles and other weapons, and did further appoint, or cause to be 
appointed, Andrew Trimble as the commander of that corps, and 
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did clothe him with judicial functions in police matters, by virtue ^^^^ 

of which the said Andrew Trimble did actually inflict and cause The State 

to be carried out punishments. -d ''■ 

J- _ _ Phillips, 

In consequence of all of which acts aforesaid the independence Ehodesand 
of this Republic was endangered, and its safety was disturbed 
and injured. 

Wherefore the State Attorney, after due proof and evidence 
thereof, prays for the judgment of this Court against Lionel 
Phillips (and the others) according to law. 

The preliminary examination in this case was held from the 3rd 
to the 12th of February, and from the 11th to the 13th of March, 
lb9B. One hundred and nineteen witnesses were then called by 
the State Attorney. It appeared that for some considerable time 
a conspiracy against the Grovemment had been hatching. 

From a private press copybook of Lionel Phillips, which was 
seized at Johannesburg, it appeared that as early as June, 1894, 
he had informed Beit and Wernher that, in his opinion, sooner 
or later a revolution would take place at Johannesburg, if the 
Grovemment did not pay some attention to the grievances of the 
Uitlanders. From the diary of E.. White (one of the officers of 
Dr. Jameson) for 1895, which was found on the battlefield of 
Doornkop, in a black despatch box, it appeared that the said 
E. White had gone to Pretoria in April, 1895, with the object of 
finding out how Pretoria could best be attacked. He made plans 
of the town, of the artillery camp, and of the roads and hills in the 
surrounding country. Towards the end of 1895, Dr. Jameson, the 
Administrator of the territory of the British South Africa Com- 
pany, collected the police force of the company at Pitsani, close to 
the western borders of the South African Eepublic. A certain 
Dr. Wolff erected store-houses between Krugersdorp and Ottoshoop, 
and stored therein food for horses, and provisions for the troops. 
He opened an account with the Bank of Africa, and dealt under 
the name of the Eand Produce and Trading Syndicate. In the 
meantime the leaders of the National Union at Johannesburg 
began to become active. On the 20th of November, 1895, a 
meeting was held by Lionel Phillips, chairman of the Chamber of 
Mines, at which he made a speech on the grievances of the 
Uitlanders. Meetings were also held on other occasions by other 
persons, which were calculated to arouse the feelings of the 
populace. Finally the manifesto, drawn up by the National 
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1896 Union, and signed by the ohairman, Charles Leonard, was issued 
The State On the 26th of December ; and in that manifesto the objects of the 
''• Union were announced as being the maintenance of the indepen- 

Ehodes and dence of the Republic, the securing of equal rights, and the reform 
Othi^s. Qf grievances. In November, 1895, Dr. Wolff bought 250 horses 
from Geo. Heys & Co., and subsequently sent them to Kjugersdorp. 
A large number of Maxims and rifles and ammunition were 
smuggled over the borders, and imported into Johannesburg. 
Various banking accounts were opened; for instance, the New 
Concession Account, opened by F. W. Rhodes at the Standard 
Bank; the Development Syndicate Account, opened by Francis 
Khodes, John Hays Hammond, Lionel Phillips, and J. Percy 
Fitzpatrick, also at the Standard Bank, and several other accounts 
which will be mentioned later on. It appears that at that time 
there were very few people who were fully advised as to what was 
going on. It would appear that it was expected that preparations 
would be completed about the end of December, 1895. The 
following letter was sent by the leaders at Johannesburg to 
Dr. Jameson : — 

Johannesburg, 

20th December, 1895. 
Dr. Jameson, 

Dear Sir, — The position of matters in this State has become so 
critical that we are assured that, at no distant period, there will 
be conflict between the Government and the Uitlander popula- 
tion. It is scarcely necessary for us to recapitulate what is now 
matter of history. Suffice it to say that the position of thousands 
of Englishmen and others is rapidly becoming intolerable. Not 
satisfied with making the Uitlander population pay virtually 
the whole of the revenue of the country, while denying them 
representation, the policy of the Government has been steadily 
to encroach upon the liberty of the subject, and to undermine 
the security for property to such an extent as to cause a very 
deep-seated sense of discontent and danger. 

A foreign corporation of Hollanders is to a considerable 
extent controlling our destinies, and, in conjunction with the 
Boer leaders, endeavouring to cast them in a mould which is 
wholly foreign to the genius of the people. Every public act 
betrays the most positive hostility, not only to everything 
English, but to the neighbouring States as well. In short, the 
internal policy of the Government is such as to have roused 
into antagonism to it not only practically the whole body of 
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Uitlanders, but a large number of the Boers, while its external 
policy has exasperated the neighbouring States, causing the 
possibility of great danger to the peace and independence of 
this Republic. 

Public feeling is in a condition of smouldering discontent. 
All the petitions of the people have been refused with a greater 
or less degree of contempt, and, in the debate on the franchise 
petition, signed by nearly 40,000 people, one member challenged 
the Uitlanders to fight for the rights they asked for, and not a 
single member spoke against him. 

Not to go into detail, we may say that the Government has 
called into existence all the elements necessary for armed 
conflict. The one desire for the people here is fair play, the 
maintenance of their independence, and the preservation of 
those public liberties without which life is not worth having. 
The Government denies these things and violates the national 
sense of Englishmen at every turn. 

What we have to consider is, what will be the condition of 
things here in the event of conflict ? 

Thousands of unarmed men, women and children of our race 
will be at the mercy of well-armed Boers ; while property of 
enormous value will be in the greatest peril. We cannot con- 
template the future without the gravest apprehension, and feel 
that we are justified in taking any steps to prevent the shedding 
of blood, and to ensure the protection of our rigjits. 

It is under these circumstances that we feel constrained to 
call upon you to come to our aid should disturbance arise here. 
The circumstances are so extreme that we cannot avoid this 
step, and we cannot but believe that you and the men under 
you wiU not fail to come to the rescue of people who would be 
so situated. We guarantee any expense that may reasonably 
be incurred by you in helping us, and ask you to believe that 
nothing but the sternest necessity has prompted this appeal. 
We are, yours faithfully, 

(Signed) Chables Leonabd. 

,, Pramcis Ehodes. ' 

,, Lionel Phillips. 

,, John Hats Hammond. 

I, Geoeqe Faerae. 
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OlHEBS. 



, The above letter was written at Cape Town by the conspirators, 
and the date was filled in later by Jameson when he wished to 
make use of it. 
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1896 It was understood that Dr. Jameson should cross the border 

The State about the end of December, and should proceed to Johannesburg. 

Phillips They began to fear that the Grovernment would scent mischief, as 

Ehodes and will appear from the following telegram : — 
Othees. 

From Harris, Cape Town. 

To Jameson, Pitsani. 

23 December. Oompany will be floated next Saturday at 

twelve o'clock at night ; they are very anxious you must not 

start before eight o'clock, and secure telegraph office silence. 

We suspect Transvaal is getting aware slightly. 

All telegrams were, naturally, drawn up in code. Shortly there- 
after it was discovered that everything was not in order, and that 
all the arms had not yet arrived in Johannesburg, and it was there- 
fore considered wise to ask Dr. Jameson to postpone his departure. 
This appears from the following telegrams : — 

Prom Jameson, Johannesburg. 
To Jameson, Pitsani. 
26 December. It is absolutely necessary to postpone flotation 
through unforeseen circumstances here, altogether unexpected, 
and untE. we have C. J. Ehodes'a absolute pledge that authority 
Imperial Government will not be insisted on. Charles Leonard 
left last night to interview C. J. Rhodes. We will endeavour 
to meet j'our wishes as regards December, but you must not 
move untU. you have received instructions to. Please confirm. 

Prom Harris, Cape Town. 
To Jameson, Pitsani. 
26 December. Pollowing from Col. F. W. Ehodes, date 
24th December. Message begins : " It is absolutely necessary to 
postpone flotation. Charles Leonard left last night for Cape 
Town." Message ends. Charles Leonard will therefore arrive 
Cape Town Saturday morning, so you must not move until you 
hear from us again. Too awful. Very sorry. 

Prom Cactus, Cape Town, 
To Col. Ehodes, Johannesburg, 
Dr. Jameson says he cannot give extension of refusal for 
flotation beyond December, as Transvaal Boers' opposition. 
Shareholders hold meeting on Limpopo at Pitsani Mackluke. 
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Othees. 



From Jameson, Pitsani. ^^^^ 

To 8. Jameson, Johannesburg. The State 
27 December. Dr. Wolff will understand that distant cutting. Pjhllips 

British Bechuanaland Police have already gone forward ; Ehodes akd 
guarantee already given, therefore let J. H. Hammond tele- 
graph instantly all right. 

From Hays. 
To Jameson, Pitsani. 
27 December. Wire just received ; expert's report decidedly 
adverse. I absolutely condemn further developments at present. 

From Harris, Cape Town. 
To Jameson, Pitsani. 
27 December. Re Secheland Concession, shareholders' 
meeting (o) postponed until 6th January ; meanwhile circular(6) 
has been publicly issued, and opinions of all interested will 
then be taken, and then action decided upon. Charles Leonard 
arrives here to-morrow morning. "We must wait patiently, and 
will do our very utmost, but are beginning to see our share- 
holders in Matabeleland Concession were very different to those 
in Secheland matter. . 

From Harris, Cape Town. 
To Jameson, Pitsani. 

27 December. Mr. Ehodes says : Do not be alarmed at our 
having 600 men at Pitsani Mackluke. We have the right to 
have them. You know we are sorting the B.S.A. Co.'s police 
for eventual distribution, and if people are so foolish as to think 
you are threatening Transvaal we cannot help that. B.S.A. Co.'s 
police at Mafeking will cost half what they do in Matabele- 
land, and horses do not die at the same time. As you know, we 
must keep up a certain B.S.A. Co.'s police force for the country 
as per our agreement with the Imperial Government. 

From Harris, Cape Town. 
To Jameson, Pitsani. 

28 December. You are quite right with regard to cause of delay 
of flotation, but Charles Leonard, Hamilton of Star, informs us 

(o) Meeting of the National Union. 
(}) Manifesto of the National Union. 
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1896 movements not popular in Johannesburg. When you have 

THrSiATE ®®®-°- Captain Heaney let us know by wire what he says. We 

V. cannot have fiasco. 

Phillips, 
Rhodes AND . 

Others. Prom Harris, Gape iown. 

To Jameson, Pitsani. 
28 December. Lionel Phillips telegraphs A. Beit the fol- 
io-wing message. Begins : " It is absolutely necessary to delay 
floating, if foreign subscribers insist on floating without delay 
anticipate complete failure." Message ends. 

From Harris, Ca,p6 Town. 
To Jameson, Pitsani. 
28 December. It is all right if you will only wait. Captain 
Maurice Heaney comes to you from Colonel P. W. Rhodes by 
special train to-day. 

Prom Harris, Cape Town. 
To Jameson, Pitsani. 
28 December. Gould Adams arrives Maf eking Monday, and 
Heaney, I think, arrives to-night. After seeing him you and 
we must judge regarding flotation, Jbut all our foreign friends 
are now dead against it, and say public will not subscribe one 
penny towards it even with you as a director. Ichabod. 

■ Dr. Jameson seems to have been impatient and to have thought 
that it would be better not to wait any longer, for he telegraphed 
on the 29th December to Dr. Wolff at Johannesburg as follows : — 

Meet me as arranged before you left on Tuesday night, 
which will enable us to decide which is best destination. Make 
Adv. J. W. Leonard speak. Make cutting to-night without fail. 
Have great faith in J. H. Hammond, A. L. Lawley, and miners 
with Lee-Metford rifles. 

On the same day Dr. Jameson crossed the border. On the 
30th the High Commissioner, Sir Hercules Eobinson, sent the 
following telegram from Cape Town to E. J. Newton, the 
Resident Commissioner at Mafeking : — 

It is rumoured here that Dr. Jameson has entered Transvaal 
with armed force. Is this so ? If so, send , special messenger 
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on fast horse directing him to return immediately. A copy of 
this telegram should be sent to the officers with him, and they 
should be told that this violation of the territory of a friendly 
State is repudiated by Her Majesty's Q-overnment, and that they 
are rendering themselves liable to severe penalties. 



1896 
The State 

V. 

Phillips, 

Rhodes and 

Otheks. 



This telegram was handed to Dr. Jameson, tut he took no 
notice of it. The same day the following letter was sent to him 
and his ofBcers : — 

To the Chief Officers and Commanders of the Expedition 
or Armed Military Force, at present at Malmanisoog, 
Marico, S.A.E. 

Dear Sirs, — Having ascertained from trustworthy sources 
that you have this morning brought an armed force across the 
borders of the South African Eepublic within this State, so be 
it that I now, under orders from the Commandant-General of 
the South African Eepublic, hereby request you to remove 
yourself and your armed force, and to return across the borders 
of the South African EepubHc, and I hereby beg to warn you 
not to disregard this request, as this will be in conflict with the 
laws of the land, the Convention, and International Law. 
Awaiting your reply, 

I have the honour to be. 
Your obedient servant, 

J. D. L. Botha, 
Commandant for the Marico District. 
Zeerust, S.A.E. 30th December, 1895. 



In reply Dr. Jameson wrote as follows : — 

December 30th, 1895. 
Sir, — I am in receipt of j'our protest of the above date, and 
have to inform you that I intend proceeding with my original 
plans, which have no hostile intentions against the people of 
the Transvaal, but we are here in reply to an invitation from 
the principal residents of the Eand to assist them in their 
demand for justice and the ordinary rights of every citizen of a 
civilised State. 

I am, Sir, Yours faithfully, 

I. S. Jamesox. 
To the Commandant, 

Marico District, 
o.iii Q 



Othebs. 
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1896 The High Commissioner instructed Sir Jaoohus De Wet, Her 

Th^ate Majesty's Agent at Pretoria, to order Dr. Jameson to leave the 

"■ Eepublio. Thereupon Sir Jacobus De Wet sent a messenger to 

Phillips 

Ehodes AMD deliver the orders of the High Commissioner. 

In reply Dr. Jameson sent the following message : — 

To Sir Jacobus De Wet, 
H.M. Agent, Pretoria. 
Dear Sir, — I am in receipt of the message you sent from his 
Excellency the High Commissioner, and beg to reply, for his 
Excellency's information, that I should, of course, desire to 
obey his instructions. As I have a very large force of both 
men and horses to feed, and having finished all my supplies in 
the rear, must perforce proceed to Krugersdorp or Johannesburg 
this morning for this purpose. At the same time, I must 
acknowledge I am anxious to fulfil my promise on the petition 
of the principal residents on the Eand to come to the aid of my 
fellow men in their extremity. I have molested no one, and 
have explained to all Dutchmen and others whom I have met 
that the above is my sole object, and that then I shall desire to 
at once return to the Protectorate. 

I am, Tours faithfully, 

Jameson. 

Dr. Jameson proceeded on his way to Johannesburg. He was 
however met in the neighbourhood of Krugersdorp by the burghers 
of the South African Eepublic, by whom he was defeated, as a 
result of which he surrendered himself and his men to Commandant 
Oronje on the 2nd of January, 1896. When the news of the 
invasion by Dr. Jameson and his troops was known at Pretoria, 
the State President issued the following proclamation : — 

Proclamation by his Honour the State President of the 
South African Eepublic. 

Whereas it has appeared to the Government of the South 
African Eepublic that there are rumours in circidation that 
serious efforts will be made to endanger the peace and 
order of Johannesburg ; 

And whereas the Government is convinced that, if such 
rumours contain any truth, such efforts can only emanate 
from a small section of the inhabitants, and that the majority 
of the Johannesburg inhabitants are peaceful and are 
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The State 

V. 



prepared to support the Government in its endeavours to main- 1896 

tain law and order : 

So he it that I, Stephanus Johannes Paulus Kruger, State 
President of the South African Eepublic, with the advice and Bhod^^d 
consent of the Executive Council, and in terms of sect. 913 of Othees. 
its minutes of the 30th December, 1895, do hereby earnestly ' ' 

warn and call upon those evilly disposed persons to remain 
within the limits of the law, and they who do not heed this 
warning shall answer therefor at their own peril ; 

And I do further make known that life and property shall be 
protected where attacks against them may be attempted, and 
that every law abiding citizen of Johannesburg, of whatever 
nationality he may be, is called upon to support me herein, and ■ 
help the officials charged therewith ; 

And I do also make known that the Government is still pre- 
pared duly to consider all grievances which may be laid before 
it in a proper manner and to submit them to the Legislature of 
the coimtry without delay for consideration. 

God save land and people ! 

Given under my hand and seal this 30th December, eighteen 
hundred and ninety-five, at the Government Office, Pretoria. 

(Sd.) S. J. P. Keugee, 

State President. 

(Sd.) C. VAN BOESCHOTEN, 

Acting State Secretary. 

On the 1st of January, 1896, the High Commissioner at Cape 
Town sent the following telegram to H.M. Agent at Pretoria : — 

Urgent. Clear the line. I have just seen in the papers 
that there has been a rising in Johannesburg and a Provisional 
Government declared. See the President at once and ask if he 
would wish me to come up to Pretoria to co-operate with him 
in endeavouring to bring about a peaceful settlement. 

To this the State President replied that he accepted the offer, 
and consequently the High Commissioner left on the 2nd 
January for Pretoria. While all this was going on, there was 
great excitement amonj the inhabitants of Johannesburg. On the 
30th December, 1895, the Reform Committee was formed. Military 
corps were formed by the members, arms were distributed and fortifi- 
cations raised. A police force was formed under Andrew Trimble. 

q2 
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To avoid a collision between this force of police and the Grovernment 
The State police, the latter were sent out of Johannesburg. The leaders 
^ "• were not in a position to serve out more than 2,500 rifles, and they 

Khodesamd made every attempt to keep order m the town. Many puWio 
Othees. meetings were held by them for the purpose of appeasing the 
fears of the inhabitants. A " Eelief Fund " was opened at the 
Standard Bank by Lionel Phillips, Francis Ehodes and George 
Fan-ar. A. Sheard acted as their secretary, and James Donaldson, 
W. Hosken, F. E. Lingham and H. C. Simpson were empowered 
to sign cheques. All canteens were closed, and steps were taken to 
protect women and children and to provide all persons with food. 
A commission consisting of Chief Justice Kotze, Judge Ameshoff 
and J. H. M. Kock, Member of the Executive Council, was 
appointed by the Government to negotiate with the leaders. 
Meanwhile the High Commissioner had arrived at Pretoria with 
the purpose of helping the President to prevent further bloodshed. 
The Government insisted that all rifles and ammunition, for which 
a permit for import could not be produced, should be handed over 
unconditionally. Thereupon Sir Jacobus de Wet sent the follow- 
ing telegram to the Eeform Committee at Johannesburg : — 

6 January. I am directed to inform you the High Commis- 
sioner met the President, the Executive and the Judges to-day. 
The President announced the decision of the Government to be 
that Johannesburg must lay down its arms unconditionally as a 
precedent to a discussion and consideration of grievances. The 
High Commissioner endeavoured to obtain some indication of 
the steps which would be taken in the event of disarmament, 
but without success, it being intimated that the Government 
had nothing to say on this subject than had already been 
embodied in the President's proclamation. The High Com- 
missioner inquired whether any decision had been come to as 
regards the disposal of the prisoners, and received a reply in 
the negative. The President said that as his burghers, to the 
number of eight thousand, had been collected and could not be 
asked to remain indefinitely, he must request a reply — yes or 
no — to this ultimatum within twenty-four hours. 

To this the Secretary to the Eeform Committee replied to the 
High Commissioner as follows : — 

6 January. In consequence of the telegram received from 
Her Majesty's Agent at Pretoria dated 6th January, and 
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subsequent interview, at whicli the telegram from the High 
Commissioner was read, the Committee has resolved to comply 
with the demand of the Government and to lay down arms. The 
people of Johannesburg place themselves and their interests 
unreservedly in the hands of your Excellency, in the fullest 
confidence that you will see justice done to them. 



1896 
The State 

V. 

Phillips, 

Rhodes and 
Othees. 



Three days later the following proclamatiou was published : 

Proclamation by his Honour Stephanus Johannes Paulus 
Kruger, State President of the South African Republic, with 
the advice and co'nsent of the Executive Council. 

"Whereas by resolution of the Government of the South 
African Republic dated Monday, 7th January, 1896, whereby 
all persons in Johannesburg and suburbs were given twenty- 
four hours within which to lay down and hand over uncon- 
ditionally to the Government all arms and ammunition for 
which no permit could be shown ; 

And whereas the said period of twenty-four hours expired at 
four o'clock on Tuesday afternoon, the 8th January, 1896 ; 

And whereas the self-styled Reform Committee and other 
British subjects have notified their readiness and decision un- 
conditionally to comply with the resolution of the Government ; 

And whereas sundry persons have already laid down and 
handed over their arms and ammunition as aforesaid ; 

And whereas the laying down and handing over are still 
proceeding, and it is desirable and expedient that this shall be 
done with as much speed and completeness as possible, and that 
a given time be fixed for the purpose : 

Now therefore I, Stephanus Johannes Paulus Kruger, State 
President of the South African Repubhc, with the advice and 
consent of the Executive CouncU, by virtue of Article 5 of its 
minutes dated 9th January, 1896, do hereby command and 
proclaim that the time fixed shall be up to and until six o'clock 
in the afternoon of Friday, the 10th January, 1896. 

All persons or bodies who after such time shall be found 
in possession of arms and ammunition for which they cannot 
produce an official permit shall be dealt with according to law ; 

And whereas the laying down and handing over of arms and 
ammunition as aforesaid should take place unconditionally, 

I do further proclaim : 

That all persons who have already surrendered and handed 
over their arms and ammunition as aforesaid, or who shall 
have done so before six p.m. on Friday, the 10th January, 
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1896 1896, shall be exempted from all prosecution, and shall be 

ThTs^ate pardoned for and in respect of the insurrection at Johannes- 

V. burg and vicinity, save and except all persons and bodies who 

Ehode^'sInd shall appear to be ringleaders, chief conspirators, instigators, 

Othbes. agitators or the promoters of the rebellion at Johannesburg 

and its suburbs. 

Such last-mentioned persons or bodies shall answer before 
the lawful and competent Courts of the Eepublic. 

And I do further proclaim that I wiU address the inhabitants 
of Johannesburg and its suburbs to-morrow in a separate 
proclamation. 

God save land and people ! 

Given under my hand at the Government Office, Pretoria, on 
this ninth day of January, one thousand eight hundred and 
ninety-six. 

(Sd.) S. J. P. Ketjgee, 

State President. 

(Sd.) 0. Vau- Boesohoten, 

Acting State Secretary. 

All weapons and ammunition were handed over to the Q-overn- 
ment, and the members of the Reform Committee, except Charles 
Leonard and Dr. H. Wolff, who fled the country, were arrested 
and placed in gaol at Pretoria. Dr. Jameson and his troops were 
handed over to the British Government. He and his officers were 
sent for trial to England, while the men were sent hack to their 
homes. 

At the trial of the case, Phillips, Rhodes, Farrar and Hammond 
pleaded guilty to high treason under the first count of the indict- 
ment. The rest pleaded guilty to Gekwetste Majesteit, in that they 
admitted that they had wrongfully and unlawfully distributed or 
caused to be distributed rifles and other weapons and ammimition 
among the inhabitants of Johannesburg and its suburbs ; and had 
also enlisted, or caused to he raised, troops, and had formed them, 
or caused them to be formed, into military corps ; and had made, 
or caused to be made, fortifications and other defence works, as 
set forth in the third count, but without hostile intention to 
disturb, injure, or endanger the independence and safety of the 
State. 

They admitted that they had committed the acts set forth in the 
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fourth count except in so far as concerned the removal of the State 1^96 
Police and the appointment of Andrew Trimble with judicial tse State 
power, but without hostile intent to disturb, injure, or endanger the v ^' „ 
safety and independence of the Republic. Rhodes and 

The said pleas were accepted by the State Attorney and he ™^s. 
confined himself to the leading of certain formal evidence. 

The following statement was signed and filed by Phillips, 
Farrar, Rhodes and Hammond : 

For a number of years endeavours have been made to obtain 
by constitutional means the redress of the grievances under 
which the Uitlander population labours. The new comers 
asked for no more than is conceded to immigrants by all the 
other Governments in South Africa, under which every man 
may on reasonable conditions become a citizen of the State, 
whilst here alone a policy is pursued by which the first settlers 
retain the exclusive right of the Government. Petitions sup- 
ported by the signatures of some 40,000 men were ignored, 
and when it was found we could not get a fair and reasonable 
hearing, that provisions already deemed obnoxious and unfair 
were being made more stringent, and that we were being 
debarred for ever from obtaining the rights which in other 
countries are freely granted, it was then realised that we should 
never get redress until we should make a demonstration of force 
to support our claims. 

Certain provision was made regarding arms and ammunition, 
and a letter was written to Dr. Jameson, in which he was asked 
to come to our aid under certain circumstances. 

On December the 26th the Uitlanders' manifesto was pub- 
lished, and it was then our intention to make a final appeal for 
redress at the public meeting which was to have been held on 
the 6th of January. 

In consequence of matters that came to our knowledge, we 
sent, on December the 26th, Major Heaney by train via Kim- 
berley, and Capt. Holden across country, to forbid any move- 
ment on Dr. Jameson's part. On the afternoon of Monday, 
the 30th of December, we learnt from Government sources that 
Dr. Jameson had crossed the frontier. We assumed that he 
had come in good faith to. help us, probably misled by some of 
the exaggerated rumours which were then in circulation. We 
were convinced, however, that the Government and the burghers 
would not in the excitement of the moment believe that we had 
not invited Dr. Jameson in, and there was no course open to us 
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but to prepare to defend ourselves if attacked, and at the same 
time to spare no effort to effect a peaceful settlement. 

It became necessary to form some organisation for the 
protection of tbe town and tlie maintenance of order ; since, in 
the excitement caused by tbe news of Dr. Jameson's coming, 
serious disturbances would be likely to occur, and it was 
evident tbat the Government organisation could not deal with 
the people without serious risks of conflict. 

The Eeform Committee was formed on Monday night, the 
•30th December, and it was intended to include such men of 
influence as cared to associate themselves with the movement. 
The object with which it was formed is best shown in its first 
notice : 

Notice is hesebt given that this Committee adheres to 
the National Union Manifesto, and reiterates its desire to 
maintain the independence of the Eepublic. The fact that 
rumours are in course of circulation to the effect that a 
force has crossed the Bechuanaland border renders it 
necessary to take active steps for the defence of Johannes- 
burg and preservation of order. The Committee earnestly 
desire that the inhabitants should refrain from taking any 
action which can be construed as an overt act of hostility 
against the Government. 

By order of the Committee, 

J. Peeot Fitzpateick, 

Secretary. 



The evidence taken at the preliminary examination will 
show that order was maintained by this committee during a 
time of intense excitement, and through the action of the 
committee no aggressive steps whatever were taken against the 
Government ; but, on the contrary, the property of the Govern- 
ment was protected, and its oificials were not interfered with. 

It is our firm belief that had no such committee been formed, 
the intense excitement caused by Dr. Jameson's entry would 
have brought about utter chaos in Johannesburg. 

It has been alleged that we armed natives. This is absolutely 
untrue, and is disposed of by the fact that during the crisis 
upwards of 20,000 white men applied to us for arms and were 
unable to get them. 

On Tuesday morning, December 31st, we hoisted the flag of 
the S. A. E., and every man bound himself to maintain the 
independence of the Eepublic. On the same day the Govern- 
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ment ■withdrew its police voluntarily from tlie town, and we 1896 

preserved perfect order. During tiie evening of ttat day, The State 
Messrs. Marais and Malan presented themselves as delegates «'• 

from the Executive Council. EhodeTSd 

They came (to use their own words) to " offer us the olive Othees. 
branch," and they told us that if we would send a deputation 
to Pretoria to meet a commission appointed by the Government, 
■we should probably obtain "practically all that we asked for 
in the manifesto." 

Our deputation met the Government Commission, consisting 
of Chief Justice Kotze, Judge Ameshoif and Mr. Jan Kock, 
member of the Executive. 

On our behalf our deputation frankly avowed knowledge of 
Jameson's presence on the border, and of his intention, by 
written arrangement with us, to assist us in the case of 
extremity. 

With the full knowledge of this arrangement, with the 
knowledge that we were in arms and agitating for our rights, 
the Government Commission handed to us a resolution by the 
Executive Council, of which the following is the purport : — 

Sir Hercules Eobinson has offered his services with a 
view to a peaceful settlement. The Government of the 
South African Republic has accepted his offer. Pending 
his arrival, no hostile step will be taken against Johannes- 
burg, provided that Johannesburg takes no hostile action 
against the Government. In terms of a certain proclama- 
tion recently issued by the President the grievances will 
be earnestly considered. 
We acted in perfect good faith with the Government, 
believing it to be their desire, as it was ours, to avert blood- 
shed, and believing it to be their intention to give us the 
redress which was implied in the " earnest consideration of 
grievances." 

There can be no better evidence of our earnest endeavour to 
repair what we regarded as a mistake, on the part of Dr. Jameson, 
than the following offer, which oui- deputation, authorised by 
resolution of the committee, laid before the Government 
Commission : 

If the Government will permit Dr. Jameson to come into 
Johannesburg unmolested, the committee will guarantee, 
with their persons, if necessary, that he wiU leave again 
peacefully as soon as possible. 
We faithfully carried out the agreement that we should 
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1896 commit no act of hostility against the Government ; we ceased 

The State ^^l active operations for the defence of the town against any 

«'• attack, and we did everything in our power to prevent any 

Rhodes AND collision with the burghers — an attempt in which our efforts 

Othees. were happily successful. 

On the telegraphic advice of the result of the interview 
of the deputation with the Government Commission, we 
despatched Mr. Lace, a member of our committee, as an 
escort to the courier carrying the High Commissioner's despatch 
to Dr. Jameson, in order to assure ourselves that the despatch 
would reach its destination. 

On the following Saturday, January 4th, the High Commis- 
sioner arrived in Pretoria. On Monday, the 6th, the following 
telegram was sent to us : 

From H.M. Agent, Pretoria. 
To Eeform Committee, Johannesburg. 
6 January. I am directed to inform you that the High 
Commissioner met the President, the Executive, and the 
Judges to-day. The President announced the decision of 
the Government to be that Johannesburg must lay down 
its arms unconditionally as a condition precedent to the 
discussion and consideration of grievances. The High 
Commissioner endeavoured to obtain some indication of the 
steps that would be taken in the event of disarmament, 
but without success, it being intimated that the Govern- 
ment had nothing more to say on this subject than had 
already been embodied in the President's proclamation. 
The High Commissioner inquired whether any decision 
had been come to as regards the disposal of the prisoners, 
and received a reply in the negative. The President said 
that as his burghers, to the number of eight thousand, had 
been collected, and could not be asked to remain indefinitely, 
he must request a reply, yes or no, to the ultimatum within 
twenty-four hours. 

(8d.) J. DE Wet, 

H.M. Agent. 
On the following day. Sir Jacobus de Wet, H.M. Agent, met 
us in committee and handed us the following wire from his 
Excellency the High Commissioner : 

From High Commissioner, Pretoria. 

To Sir Jacobus de Wet, Johannesburg. 

Eeceived Johannesburg 7.36 a.m., 7th January, '96. 

Urgent. You should inform the Johannesburg people 
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that I consider that if they lay down their arms they ■will 
be acting loyally and honourably, and that if they do not 
comply with my request they forfeit all claim to sympathy 
from Her Majesty's Government, and from British subjects 
throughout the world, as the lives of Jameson and prisoners 
are practically in their hands. 



1896 
The State 

V. 

Phillips, 
Rhodes and 

OlHEES. 



On this, and the assurances given in the Executive Council 
resolution, we laid down our arms on the 6th, 7th, 8th of 
January ; on the 9th we were arrested, and have since been 
under arrest in Pretoria, a period of three and a-half months. 

We admit responsibility of the action taken by us. "We 
frankly avowed it at the time of the negotiations with the 
Government when we were informed that the services of the 
High Commissioner had been accepted with a view to a peaceful 
settlement. We submit that we kept faith in every detail in 
the arrangement with the Government ; that we did aU that 
was humanly possible to protect both the State and Dr. Jameson 
from the consequences of his action ; that we have committed 
no breach of the law which was not known to the Government 
at the time that the earnest consideration of our grievances was 
promised. 

We can now only lay the bare facts before the Court, and 
submit to the judgment that may be passed upon us. 

Lionel Phillips. 
Fbancis Ehodes. 

Pretoria, 24 April, 1896. Geoege Paeeae. 

I entirely concur with the above statement. 

John Hays Hammond. 
Pretoria, '21th April, 1896. 



The following declaration was filed by the other prisoners : — 

We have heard the statement made by Mr. Lionel PhUlips, 
and we fuUy agree with what he has said as regards the 
objects with which the Eeform Committee was formed. Since 
the formation of the committee we have worked with these 
gentlemen, and the only object all had in view was to use their 
utmost endeavours to avert bloodshed, but at the same time to 
endeavour to obtain a redress of what we considered very 
serious grievances. 



Othees. 
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1896 Wessels (with Mm Sauer, Dioksoii, MuUer and J. de VilUers) 

ThbStatb appeared for the acoused, and addressed the Court in the following 
_ "■ terms :— 

Phillips, . i n c • 

Ehodes awd It is evident that the punishment to be imposed on the fifty- nine 
accused cannot be the same as that imposed on the four who have 
pleaded guilty to high treason. What is the punishment ? Must 
we go back to the old Eoman-Dutoh Law, or must we follow our 
local laws ? If our local laws make provision for punishment, then 
we have nothing whatever to do with the Eoman-Dutch Law. 
(Of. Voet, 48. 19, 8 ; Moorman, 67.) 

If the common law provides a severer punishment than the local 
laws, then we must follow the milder rather than the severer 
penalty. (Voet, 48. 19, 8.) The legislative power has made 
laws in this Republic which provide for the punishment of such 
crimes as these (33 Articles, Art. 9 and 10, and Law I., 1877). 
It is therefore the duty of the Judge to inquire what is the inten- 
tion of the Legislature and the feeling of the community which has 
fixed the punishment. In order to arrive at a proper conclusion, 
it will be necessary to give a short sketch of the punishments for 
high treason as they existed in the Eoman-Dutch Law, and also in 
this country. The Crimen Lcbsob Majestatis was at first only a 
crime against the State. (Of. Lex Poreia ; Moorman, 90.) 

In the time of the Emperors, the Crimen Lwsce Majestatis was 
regarded more as a crime against the person of the Emperor than 
against the State. Arcadius and Honorius took over all the most 
stringent laws and codified them. The States of Holland took 
over the laws, but soon modified them. Holland was one of the 
first States which put into practice humane ideas with respect to 
punishment. The united provinces had republican and not auto- 
cratic principles, and therefore the State was regarded as more 
important than a person. 

Crimen perduellionis was still punished by death ; but for the 
Crimen Lcesm Majestatis milder punishments were introduced, 
sometimes only symbolical ; for instance, the swinging of a sword, 
banishment, imprisonment, fines, &c. In the last century confisca- 
tion was abolished by the Eesolution of May, 1732. The punish- 
ment for the Crimen perduellionis was generally death, or a lighter 
punishment, but the Crimen Lcesce Majestatis was never punished 
by death or confiscation. 

The Africanders are not a bloodthirsty or vindictive people. 



Othees. 
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Capital punisliment is very seldom carried out in this country i^^s 
against a white man. The people of this Eepublic have published the State 
in their law books their humane views with regard to the punish- Phillips 
ment of high treason. (Of. 33 Articles, Art. 9 and 10.) These Rhodes and 
articles indicate the intention of the Legislature. Confiscation of 
property has also been abolished in this country. (See Transvaal 
Laws, p. 33.) As the spirit of the Placaats of the E.oman-Duteh 
Law differs from the spirit of the Roman Law, so also the spirit of 
our law differs from that of the Placaats. The Legislature of this 
Republic has gone back to the Legislature of the old Roman 
Republic, and has accepted the principle of the Lex Porcia, Et 
iietabat citibus animam eripi. It was sufficient to banish the person 
guilty of high treason out of the community. 

It is a greater crime to conspire with a foreign Power than with 
a private person. Jameson was a private person. 

Have the 33 Articles the force of law? Undoubtedly. (Cf. 
Supplement to the Grondwet, Kotze's Locale Wetten, 115 ; Rooth 
JSr.O. V. The State, 5 C. L. J. 304.) 

In order, further, to show the spirit of the community, see Law of 
1858, Kotze's Local Laws, p. 110 ; Law of 1859, Kotze's Local 
Laws, p. 126 ; and Law No. I., 1877. The conclusion to be drawn 
is that the meiis legislationis in this Republic is that banishment 
and money fines shall be the only punishments for high treason. 
If there is any doubt as to whether the punishment of death still 
survives, then the Judge should rather follow Yoet, Poenas mol- 
liendas quam exasperandas. 

There is no prayer in the indictment for confiscation in terms of 
sect. 148 of Law 19, 1895. If the State does not wish to claim 
confiscation, then the Court wiU not impose that punishment, for 
Omnes Ucentiam habere his quce pro se indulta sunt renunciare (Cod. I. 
3,51). 

A great distinction must be made between the four accused and 
the others who first appeared on the scene after Jameson had 
crossed the border^. In considering the actions of the accused, the 
Judge is bound to take into consideration the circumstances. He 
must not forget that it was a time of great stress, and that the 
feelings of the inhabitants were greatly excited, and that the 
accused, rightly or wrongly, believed in their grievances. It is 
clear that the accused did not for a moment desu'e to endanger the 
independence of the Eepublic. 
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1896 The learned counsel then proceeded to deal with the circum- 

The^S^ate stances, and appealed to the Court to be merciful towai-ds the 

"■ accused ; but it is not necessary, for the purposes of the present 

Rhodes au'd report, to foUow him in that part of his address. 
Otheks. 

The State Attorney (with him Lohmann, Hummel, and Krause) 
then addressed the Court. He submitted that high treason is 
always punished with death, and quoted Van der Linden, p. 202. 
He argued that Ai-tiole 9 of the 33 Articles was not applicable. 
He asked the Court to apply sect. 148 of Law 19, 1895, and 
maintained that that section made the confiscation of property 
obligatory. In conclusion, he urged that the Court should impose 
the death penalty on the four chief conspirators. 

Geegorowski, J., gave judgment as follows : In this case four of 
the accused have pleaded guilty to the crime of high treason, as 
set out in the first count of the indictment. The remaining fifty- 
nine accused have pleaded guilty to the lesser crime of Lcesw 
Majestatis. They have admitted that they wrongly and unlaw- 
fully distributed rifles and ammunition among the inhabitants of 
Johannesburg and its suburbs ; that they recruited men, and 
formed them into military corps ; erected fortifications and other 
defensive works, as alleged in count 3 of the indictment ; but they 
say that they did so without hostile intent to disturb, injure, or 
endanger the safety and independence of this Kepublic. They 
have also admitted the allegations in coimt 4 of the indictment : 
that they assumed and exercised the functions and powers belong- 
ing to the Executive Council, but without hostile intent to endanger 
the independence of the Republic. In how far the fifty-nine 
accused vary among themselves in guilt does not sufficiently appear 
from the evidence. Some of them did take a very active part in 
the agitation, but they all assume an equal responsibility with 
regard to the hostilities which have taken place. 

The four first accused have pleaded guilty to high treason — the 
most serious crime known to the law. The requisites of this crime 
are not only the using of force against the existing lawful autho- 
rities of the land, but also conspiracy and co-operation with a 
foreign enemy. The accused have enjoyed the advantage of the 
assistance and advice of counsel and attorneys of known experience 
and learning. Their guilt appears clearly from the preliminary 
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examination, and from the evidence submitted to this Court, and I 1^96 
have therefore no difRculty in accepting the plea of guilty. The State 

The crime to which the remaining fifty-nine have pleaded guilty, p '"• 
although high treason under the English Law, being a forcible and Khodes akd 

armed attack upon the existing authorities of the land, does not 

constitute the crime of Crimen perduellionis of the Eoman-Dutch sregorowski, j. 
Law, because it lacks the hostile intent — in other words, because the 
conspiracy and co-operation with a foreign enemy are wanting. The 
fifty-nine accused have, however, pleaded guilty to the crime that 
they wished to overthrow by force the existing G-overnment, and to 
introduce internal changes by armed revolution. It is self-evident 
that this is a very serious crime, and is, in most countries (even in 
the Cape Colony), not distinguished from high treason. 

It is necessary for me, in view of the pleas which have been 
handed in by the accused, to make some observations •with regard 
to the facts established. The four chief criminals admit that they 
wished to create a rising at Johannesburg, and that they entered 
into negotiations with Dr. Jameson, the Administrator of the 
Chartered Company, and arrived at the understanding with him 
that he should make an incursion into the South African Republic, 
and should come to their assistance so soon as a rising took place 
at Johannesburg, and his presence was required on their behalf. 
Dr. Jameson, notwithstanding the responsible position which he 
filled under the British Government, appears to have readily seized 
the opportunity of taking up arms, and he also appears to have 
shown very little consideration to the wishes or the safety of the 
persons to whose help he proposed to hasten. He was only too 
ready (probably for his own purposes, or in order to advance the 
interests of his company, for he certainly did not act from feelings 
of humanity or of good feeling towards this Eepublio) to take 
advantage of the treasonable proposals of the four accused. In the 
course of the conspiracy and the negotiations he obtained a written 
invitation from the four accused, and from Charles Leonard (now 
a fugitive), and regarded that invitation as a sufficient justification 
for an invasion of this State, which might have had the most 
fateful and most bloody consequences for the whole of South 
Africa, not to speak of the serious danger to which the South 
African Republic was exposed. It is difficult to designate this 
treasonable invasion in sufficiently strong language. It can be 
compared only to an assassination by a private criuunal. The 
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1896 inyasion led to bloodshed and murder, but failed owing to the 
Th^S^ate patriotism, the courage, and the valour of the burghers of the 

''• South African Eepublio. 

EH0PE3AND The four accused are responsible for that invasion; they are 
Othees. responsible for the murders and the bloodshed. Had it not been 
Gregorowski, J. for them, there would have been no invasion, and then there would 
have been no bloodshed. The accused admit this, and they do not 
attempt to throw this responsibility from their shoulders, but they 
advance as an excuse, or rather as a mitigating circumstance, that 
Dr. Jameson did not wait for the signal from Johannesburg, but, 
like an uncontrollable horse, he rushed upon his mad and reckless 
course before the prearranged rising in Johannesburg had come to 
a head, and before his presence there was desirable or invited 
according to the understanding. They say further that they used 
every effort to cause Jameson to turn back after he had begun the 
invasion, but that he would not listen to anything, and even threw 
to the winds the orders of the British Government. They then 
refer to their conduct while Jameson was advancing and thereafter. 
They state that they did not help him, and that their attitude 
towards this Government after the defeat of Jameson was in order 
to defend themselves, as they feared that the Government would 
hold them responsible for the Jameson raid, and might perhaps 
attack them with its commandoes. It was this fear that caused 
them to distribute arms, and to throw up defence works. The 
question that suggests itself is. What were the obligations which 
lay upon the accused when the invasion of this Republic from 
outside took place ? What were their legal duties ? In my 
opinion they were bound to place themselves on the side of the 
Government against the foreign bandits, against Jameson and 
the Chartered troops. They had largely enjoyed the protection 
of this Government, and it was their bounden duty to support 
the Government. This was the duty of all the accused in the 
presence of danger from abroad, when the safety and independence 
of this Republic was at stake. They ought to have sunk all 
internal grievances and matters, and have united to resist the 
threatened danger. 

It is idle for us to plunge into speculation as to what would have 
happened if Jameson and his freebooters had succeeded in their 
endeavours to reach Johannesburg. Would the so-oalled Reform 
Committee have handed these criminals over to the Government ? 
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They never had any intention of doing so. In one breath the 1896 
accused say, ""We are not the instigators of Jameson, we have The State 
nothing to do with him, we reject him " ; but with the other breath p ^^ ;^^ 
they say with equal force, " We had to stand by him." Rhodes and 

The so-called Reform Committee had in law no power to take up ^ ' 

this position. At such a moment even strict neutrality was high Gi'fgorowski, j. 
treason, as the laws of all civilized nations declare. The members 
of this committee, according to their own account, assumed a strict 
neutrality with respect to the Government, but at the same time 
they were prepared to offer shelter to Jameson and his free- 
booters, and they were anxious to take advantage of Jameson's 
raid in order to wrest from the Grovernment their so-called rights. 

Whatever the grievances of Johannesburg may have been, and 
however great was the necessity for reform (and this is a question 
which it is not fitting for me to discuss), the committee was not 
entitled to act as it did. The committee cannot be acquitted of 
rebellion and insurrection, and it was rebellion and insurrection 
at a moment of danger from outside, and at a time when the 
independence of this Republic hung in the balance. It may 
not have been conspiracy with the enemy, but it was a very 
unfavourable time to use in. order to create an internal revolution 
by force of arms. To give assistance and help to the enemies of 
the country, to desire to give shelter to an enemy, is no less 
treasonable than to fight on his side, and so make common 
cause with him. I will not dwell on the facts any further. To 
raise troops, to erect fortifications for the purpose of offering 
resistance to the Government, are acts of treason under the 
English Law, under the law of the country to which the majority 
of the accused belong. The accused have pleaded guilty to these 
acts. If the accused, or any of them, had done these acts, not 
with the intention of resisting the Government, but with some 
other lawful intention, such as to defend themselves against 
criminals, or against roving bands of Kaffirs, or rioters, then 
they need not have pleaded guilty to the crime of which they 
are accused. 

I shall now proceed to deal with the law. It is argued that 
Article 9 of the 33 Articles, accepted at Potchefstroom on the 
23rd of May, 1849, has repealed the punishments and penalties 
provided by the Roman Law for treason and insurrection, and 
that this Court is only entitled to punish the accused with a 

o.iii u 
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1896 fine of 600 rix dollars and banishment. In fact, this argument 

The Statk amounts to this, that Article 9 again introduced the only punish- 

"• ment for high treason which was known in Eepublican Eome, 

Bhodesand i.e., ignis ac aqucB interdietio. Now this article deals only with 

■ certain open treasonable acts, such as corresponding with a view to 

Gregorowski, J. ^^ invasion by a foreign Power, which is not on the same footing 
as the present case, where an invasion has actually been brought 
about. Moreover, the article does not expressly provide, nor can 
it be inferred from the article, that the old punishments for the said 
acts are repealed. The argument cannot for one moment stand. 
The law is quite clear that a statutory provision, which provides a 
certain punishment for an unlawful act, does not repeal the existing 
punishment under the common law. This is the view taken by 
Sir Henry De Yilliers in the case Queen v. Mavais (6 Juta, 371), 
where he says : "If the statute had created a new offence and 
affixed a penalty, that penalty and no other could have been 
imposed for the offence ; but when an Act of Parliament provides a 
penalty for an offence already punishable, such penalty ought not, 
in the absence of any indication to that effect, to be treated as 
substituted for the previous penalty." The same principle is laid 
'down in Maxwell on the Interpretation of Statutes (2nd edition, 
223). The remarks of Judge Williams in the case of Queen v. 
Eastern Archipelago Company (18 Jurist, 486) are to the same 
effect: "For example, it is a familiar doctrine that where a statute 
makes unlawful that which was lawful before and appoints a 
specific remedy, that remedy must be pursued and no other ; yet 
when an offence was antecedently punishable by a common law 
proceeding, as by indictment, and a statute presented a particular 
remedy in case of disobedience, then each particular remedy is 
cumulative, and proceedings may be had either by common law or 
under the statute." 

The same principle of interpretation was applied by the High 
Court of this Eepublic in the case of Preller v. Zeederherg, a case 
falling under the Pound Law, and was also approved on a previous 
occasion in a similar case by the High Court of the Orange Free 
State [Broion v. Joubert). 

Law 1, 1877, which has been quoted, contains a clear recognition 
of the continuance of all the old punishments of the Eoman-Dutch 
Law. 
In this case the State has thought fit to charge the accused 
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under the common law, and there is no doubt that this can be ^^^^ 
done. If we accept the contention of Mr. Wessels that the The State 
punishment is fixed by Article 9 of the 33 Articles, then we can pai^g 
with difficulty avoid the conclusion that the punishment under Ehobesaud 

sect. 148 of the Gold Law, which provides for total confiscation, , " 

must also be applied. There is no reason why, if one clause of the Qr^g™"™^. J- 
local law is accepted, the other clause should be rejected. 

The State Attorney has argued that sect. 148 of the Gold Law 
should be applied, and that all the property on the goldfields which 
belongs to the accused should be declared to be confiscated. I have 
said that the cumulative penalty only indicates that the State 
may elect to proceed either under the common law or under the 
local statute. This is the general rule. But when a new penalty 
is in certain cases added to the existing penalty, as has happened 
under sect. 148 of the Gold Law, then the State ought, when 
it asks for the application of the statutory penalty as well as 
the penalty under the common law, to ask for such cumulative 
penalty in the indictment, so that the accused may know that 
the prosecution is not only under the common law, but also under 
the local statute. It would have been very easy to cite sect. 148 
of the Gold Law in the indictment. The accused would in 
that case have had in view the consequences of theii- plea when 
they pleaded guilty, and then there would have been no objection 
to applying the statutory penalty. But as it is, the accused have 
pleaded guilty to the crime under the common law, and I am not 
prepared to say that every offence against the common law of 
Lcesce majestatis requires the application of sect. 148 of the Gold 
Law. Nor am I prepared to extend in any way a provision 
prescribing total confiscation. By my refusal to apply that section, 
the State does not suffer irreparable damage, for if it is my duty, 
as a consequence of the plea of guilty, to apply that section, then 
an application can be made to the High Court to supplement 
the judgment by adding what should follow upon it. I am pre- 
pared to reserve that point if the State Attorney so desires. 

Lionel Phillips, George Farrar, Francis Ehodes and John Hays 
Hammond are sentenced to death. 

The other accused are each and all of them sentenced to two 
years' imprisonment and to a fine of 2,000/., or, in default of 
payment, to further imprisonment for one year, to be undergone 
after the lapse of the aforesaid period of two years, and also 

k2 
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1898 to banishment from the limits of the Eepublio for a period of 

The State three years. With regard to the sentence of banishment, that 

PmLLipa ^®' ^® provided by law, subject to the approval and confirmation 

Rhodes AOT) of the Executive Council. 
Othees. 



GregorowsH, J. 



Coram: HAY v. AFEIOAN GOLD EBOOVERY CO. 

KOTZE, C.J. 

JOEISSEN.J. 

MORICE, J. PATENT LAW (6 of 188'7)-CANOELLATION OF PATENT- 

ANTICIPATION. 
1896 

17 18 19 20 ^'^^ defendant company held certain patents, No. 47 and No. 74. Patent 
21, 22, 24, 25, No. 47 luas granted (a) for the extraction of gold and silver from crushed 

ri, quartz iy treating such quartz with a solution of potassium cyanide, and 

2 3 19 March (^) for the extraction of gold and siluer from crushed quartz by treating 

i November. such quartz with a diluted solution containing cyanogen, or cyanide or 

cyanogen-yielding substance, which diluted solution was alleged to exercise a 
selective action on the gold. Patent No. 74 was granted (a) for the treat- 
ment of quartz with alkali or alkaline earth or substance before the 
extraction therefrom of gold or silver by means of a solution of cyanide, 
(b) for the precipitation of the gold in a solution of cyanide by means of 
zinc freshly prepared in a state of fine division, and (o) for the extraction 
of gold and silver from quartz, firstly by treating such quartz with alkali or 
alkaline earth or substance ; secondly, by extracting the gold or silver there- 
from by means of a solution of cyanide ; and thirdly, by precipitating the 
gold in such solidion by means of zinc. In an action for the cancellation of 
the said patents it loas found on the facts by the majority of the Court 
(Morice, J., dissentiiuj) that the processes above mentioned were not novel 
and had been anticipated, and consequently the Court declared the said 
patents void. 

By Moi-ioe, J., it ivas held that the first portion (a) of patent No. 47, and 
also patent No. 74, should be cancelled, but that the second portion (b) of 
patent No. 47 had not been anticipated and was valid, and that an appli- 
cation made by the defendant for amendment of the said patent must be 
alloioed. An improvement of a prior invention nay in some cases be 
patentable, but not where a mere carrying forward of the same principle is 
expressed in a somewhat more satisfactory manner. There is nothing novel 
in the weakening or diluting of a well-known solvent or re-agent for the 
purpose of winning gold from quartz. A patent granted for a process by 
which a certain result is obtained by the use of two substances may be an 
anticipation of a later patent for obtaining the same result by the use of 
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only one of the two said suhsfances, where the rise of the other substance 1896 

makes no material difference. The test whether a patent is an anticipation ^^^"^ 

or not of another patent is not whether the tivo patented processes differ from ^. 

each other in unimportant details, hut whether they are actualhj and suh- Afkioau Gou) 
stantially the same. When a bona fide inventor has himself published his 
invention, whether hy a previous patent or in some other pmblic manner, the 
fact of such publication is sufficient ground for the cancellation of a subse- 
quent patent for the same invention. A holder of a patent is entitled to 
every use to lohich his process can be put, irrespective of whether he has 
originated the idea of such use or not. 

This was an action for the declaring void and cancellation of 
certain two patents, Nos. 47 and 74, granted by the Government 
of the South African Republic. The facts appear fully from the 
judgments. The case lasted a long time, and the arguments were 
so very lengthy that it is impossible to give more than a short 
restimd of them.* 

The defendant company recognised that its claim under patent 
No. 47 was too wide, and therefore in 1895 made application for 
amendment thereof. The company was anxious to confine its 
claim to the second portion of the patent with respect to the use of 
the diluted solution of potassium cyanide. The Court then made 
an order that the application was to stand over until the trial, when 
it might be repeated. It will be seen that the application was 
subsequently refused, as the majority of the Court was of opinion 
that even the second portion of patent No. 47 was invalid. 

Wessels (with him Dickson, Saner and Buxbury), for the plain- 
tifE : The defendant is the holder of patents Nos. 47 and 74. The 
company alleges that MacArthur and Forrest were the first 
discoverers of the fact that gold could be extracted from quartz by 
means of a solution of potassium cyanide, and that they had prac- 
tically applied this discovery. But this was not a new discovery ; 
it was generally well known before the date of the specifications. 
The defendant company itself recognises that this is so. It, there- 
fore, attaches the greatest weight to its second -claim, i.e., that it is 
entitled to the exclusive right to extract gold by means of a diluted 
solution of potassium cyanide. The defendant company says that 
MacArthur and Forrest discovered that a diluted solution of 



* After the arguments had been part heard it was mutually agreed by the parties 
to hand in the rest of the arguments in writing, -which -was done. — Trans. 
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1896 potassium cyanide exercises a selective action on gold, wMe the 

^ baser metal compounds are but sligbtly affected. But there is 

"• nothing new in the weakening of a well-known solvent or re-agent 

Recoveby Ca in order to extract gold from quartz. To discover that a diluted 

solution would have better practical results did not require any 

inventive skill. Any workman might have discovered that in 
the course of his daily duties. It is not a patentable invention. 
There is really no such thing as selective action. A diluted 
solution may take up less base metal, but it cannot be said to 
select only gold. MacArthur and Forrest may have carried for- 
ward an existing invention, and may have improved it in material 
respects, but they are not entitled to a patent for doing that. (See 
the oases of McLain v. Orfmaijer, 141 IT. S. E. 426 ; Smith v. 
Nichols, Wallace's Eep:, 118, 119 ; Lovell Manufacturing Com- 
pamj V. Gary, XJ. S. R. 634 ; Hollider v. Benedict Manufacturing 
Company, U. S. R. 72; Buer v. Corhin Cabinet Lock Company, 
149 IJ. S. E. 223 ; Hotchkiss v. Greemvood, 11 Howard, 248 ; 
Pennsylvania Railway Company v. Locomotive Safety Engine (Sf Truck 
Company, U. S. E. 949 ; Burr v. Buryce, 2 Whitman, 69 ; 
Andreivs v. Crosse, 19 Blatchford, 294 ; Ansonia Company v. 
Electrical Supply Company, 144 U. S. E. 11.) 

But the patent of MacArthur and Forrest has been anticipated 
by the specifications of Eae and Simpson. It can make no differ- 
ence that Eae and Simpson were not aware of the scientific prin- 
ciple. They explained the process and arrived at the same result. 
That is sufficient. Nor can it make any difference that Eae used 
an electric current, and that Simpson used ammonia carbonate. 
The electric current in the first case, and the ammonia carbonate 
in the second, were not material and made no difference. The 
process used by Simpson is, in all its essential respects, the same as 
that patented by MacArthur and Forrest, and is therefore an antici- 
pation. The same may also be said with respect to the process of 
Eae. (See the cases of Philpott v. Hanhury, Griffin's Patent Oases, 
186 ; Barloio v. Bayliss, G. P. C. 46 ; Lister v. Norton, G. P. 0. 
154 ; Proctor v. Bennis, Johnston, 246 ; Eames v. Andreivs, 122 
TJ. S. E. 177 ; Jones v. Pearce, Webster's Patent Cases, 124 ; 
Evans v. Eaton, 1 Whitman's Patent Cases, 48 ; Gibson and Camp- 
bell V. Brand, 1 Webster's P. C. 638; Minton v. Moxver, 1 
W. P. C. 142 ; Burt v. Avory, 133 U. S. E. 358 ; Bavis 
V. FeWmann, G. P. C. 76 ; Morgan v. Seaward, W. P. C. 171.) 
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In patent No. 74 the defendant claims the use of alkaline, and 1896 

also the use of zinc to precipitate the gold. But all this was a hat 

matter of common knowledge. Moreover, MaoArthur and Forrest . '"■ „ 

_ ° _ ' Afbioait Gold 

mention zinc in their specifications for patent No. 47. Therefore Eeoovebt Co. 
patent No. 74 is anticipated by patent No. 47. No patent can be 
granted for an invention for which a patent has already been 
granted to the same person, or of which mention has been made in 
the previous patent. (See the cases of James v. Campbell, U. S. R. 
382 ; Miller v. Eagle Manufacturing Company, 151 U. S. R. 197, 
198; Glove Company v. Upton, 97 U. S. E. 3; Hotchldss v. 
Greenicood, TJ. S. E. 258, 260.) 

Esselen (with him Curlewis andMuller), for the defendant com- 
pany : The object of the Patent Law is to encourage inventions. 
(See The Atlantic Works v. Brady ; Eobinson on the Law of 
Patents, Vol. I., sect. 78, nota.) 

The presumption in a case like the present is always in favour 
of the patent. (Eobinson, Vol. III. 241, 1016.) 

The main point in this case is the selective action of a diluted 
solution of potassium cyanide. This selective action was discovered 
by MacArthur and Forrest. Selective action is not ordinary 
chemical affinity. 

A scientific fact, or a quality of a native substance, is not itself 
patentable, but it may be patented in connection with any process 
by which such quality or scientific fact is applied in commerce, and 
is made serviceable for the public. (Eobinson, sect. 163 ; The JVew 
Process Fermentation Company v. Maus ; Mimtz v. Foster ^ Others, 
2 Webster, 103 ; Otto v. Linford, 1 Goodeve, 346 ; Foote v. Silsby, 
Eobinson, sect. 167, p. 151 ; Neilson v. Harford, 1 Webster, 371.) 

MacArthur and Forrest declared a new quality, i.e., selective 
action of the cyanide of potassium in a weak solution, and applied it 
for the public benefit. {Spill y. Celluloid Manufacturing Company, 
22 Blatchford, 441.) 

It is contended by my learned friend that in order to arrive at 
this result no inventive genius is, or was, required, but that the 
ordinary workman might have come to the same result by the 
application of generally known principles. That is not correct. 
The selective action of potassium cyanide could not have been 
expected, and was a wonderful discovery. The great utility of 
the discovery must also be taken into consideration. (See 
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1896 American Braided Wire Company v. Thompson, 5 Off. Rep. 124 ; 

Hat Gomell v. Bishop, 5 OS. Eep. 58 ; In re Miinfs's Apjilication, 

AfeioInGold 2 Webster, 119; Harworth v. Hardcastle, 1 Webster, 483-4; 

Reooveey Co. Eobinson, sect. 341 ; Badische Anilin S^ Soda Fabrik v. Levenstein, 

' " 4 Off. Eep. 466-7; Mowrij v. Whitwrj and Jiidson v. Moore, 

Eobinson, Vol. II. sect. 492, n. 3, p. 88.) 

It was also argued that the specifications of Eae and Simpson 
are anticipations of our patent, but a specification does not 
become a matter of common knowledge merely because it has 
been printed, and is to be found in a foreign patent ofiice. 
Such a specification is nothing more than a " paper anticipation." 
(See 8olvo Laundry Supply Company r. McKie, 10 Off. Eep. 70 ; 
PeckoDer v. Roland, 10 Off. Eep. 120 ; Andrew v. Robinson O. M. 
Company, Transvaal Off. Eep. Vol. I. 151.) 

In order to estop us, a previous patent must disclose the same 
knowledge to the public as is disclosed by 'our patent. (Eobinson, 
331, 335 and 336 ; Gadd v. Manchester, 9 Off. Eep. 532.) 

The specifications of Eae and Simpson cannot be anticipations, 
for Eae used an electric current, and Simpson used ammonia 
carbonate. These elements were not immaterial, but even if they 
were immaterial, these specifications could not have been anticipa- 
tions, for the discovery of selective action in a diluted solution was a 
wholly new discovery. I therefore ask the Court to dismiss the 
prayer for the cancellation of our patent. 

Wessels, in reply : My reply to the argument of my learned 
friend is shortly as follows : — 

1. We have nothing to do with the question whether there is, or 
is not, such a thing as selective action. The patent No. 47 is 
either good or bad, independently of the existence or non-existence 
of selective action. Selective action is only a scientific explanation 
of the fact that gold can be practically extracted from quartz by 
potassium cyanide. 

2. That claim 1 of patent No. 47 is bad, as it is too compre- 
hensive and practically claims all possible solutions of potassium 
cyanide, whereas it was well known in 1887 that potassium cyanide 
could dissolve gold from quartz. This was also found as a fact by 
Judge Eomer, by the Court of Appeal in England, and by the 
Court of Appeal in Grermany. 

3. That because claim 1 is bad, the whole patent is bad, and 
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must be declared to be so. This was also held by Judge Eomer, 1896 
by the Court of Appeal in England, and by the Court of Appeal Hay 

in Grermany. . *'• „ 

•^ Apeioan Gold 

4. That no amendment ought to be allowed, as claim 2 for a Kecoveey Co. 
diluted solution is also bad on the grounds that it is not new, that 
MaoArthur is not the true and first inventor, and the _specification 

of patent No. 47 is bad in that respect. 

5. That the claim for a diluted solution must be specific, or 
otherwise it is as vague as claim 1 . If the Court finds that claim 
2 is only for a diluted solution, then it is too vague, but if the 
Court finds, as the English Court of Appeal found, that the diluted 
solution is the specific solution of from 2 to 5 per cent, of potassium 
cyanide, then we say that this solution cannot be patented : 

(a) Because the knowledge of 1887 was such that there was no 

inventive skill in the application of a diluted solution to 
obtain gold from quartz, as it was well known in science 
that gold is soluble in potassium cyanide, and that potas- 
sium cyanide was practically used for that purpose, and 
that the gold in quartz in no way differs from the gold of 
commerce. 

(b) Because it was well known that gold in quartz was practi- 

cally soluble in potassium cyanide as is shown by the patents 
of E.ae, Thiolier, Sanders and Simpson, and the various 
works, periodicals and pamphlets which have been quoted, 
(e) Because in this case we have not to inquire whether 
MacArthur carried science a step forward, but whether the 
earlier writers and patentees did not, as a fact, publish the 
idea, the suggestion or conception of MaoArthur. 

6. That the specification is bad, because it does not indicate 
when the diluted solution can be used with success and when 
not, and that it therefore leaves everything to the experiments 
of workmen and is therefore only a suggestion to use potassium 
cyanide as a solvent. 

7. That although the onus is on the plaintiff to show that 
the patent has been anticipated, there is no onus on him to 
show that the anticipation is identical in all respects. That it 
is sufficient for the plaintiff to show that the substantial portion 
of the anticipation is identical with the substantial portion of 
the patent, and that an anticipation must be interpreted more 
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1896 liberally than the specification of a patent ; the rule is prwilegia 
^^ ocliosa sunt, and the test of an ajnticipation is, Does it work more or 
"• less badly ? 

E^cr^EY Co° 8. That proceeding from the knowledge of 1887, the patent is 

nothing more than a douhle use, and as such is not patentable. 

9. That as soon as the Court finds that Simpson uses sub- 
stantially the same solution as MacAi'thur, then it follows that 
neither the selective action, nor the fact that MacArthur uses a 
somewhat more diluted solution, nor the fact that he uses a 
substance which contains cyanide and no other chemicals, can 
rebut the fact that there has been an anticipation ; and since by 
our law he must be absolutely the first inventor, he cannot obtain 
a patent. 

Essekn, in rejoinder. 

Wessels, in further reply. 

Cur. ad. mlt. 

Postea. 4th November. 

*KoTZE, 0. J. : This is an action for the declaring void and 
cancellation of certain two patents, Nos. 47 and 74, granted by the 
Grovernment of the South African Eepublic. It will be convenient 
shortly to state the case as presented to us by the pleadings. In 
September, 1888, a certain patent. No. 47, was granted by the 
Grovernment to John Stuart MacArthur, Eobert Forrest and 
William Forrest, who, on the 6th of July, 1891, ceded all their 
right and title in and to the said patent to the African Gold 
Eecovery Company, the defendant in the present suit. The cession 
was duly registered in the Patent Office of the State on the 4th 
December, 1891. This patent lays claim (1) to the process "of 
obtaining gold and silver from ores and other compounds, consisting 
in dissolving them out by treating the powdered ore or compound 
with a solution containing cyanogen, or a cyanide or cyanogen 
yielding substance, substantially as hereinbefore described ; " and 
(2) " to the process of obtaining gold and silver from ores and 

* [The translations of these juclgments are from a certified copy of the original 
judgments filed among the records of the late High Court, and were made for the 
purpose of the appeal which is now hefore the Privy Council. They were made hy 
Messrs. Macintosh and Kennerley, of Pretoria, and have heen carefully revised by 
Mr. Kotzc and myself .—Teans. 21 March, 1903.] 
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other compounds, consisting in dissolving them out by treating the 1896 
powdered ore or compound -with a dilute solution containing a g^r 
quantity of cyanogen, or a cyanide or cyanogen yielding substance, «"■ 

the cyanogen of which is proportioned to the gold or silver, or gold recoveet Co. 
and silver substantially as hereinbefore described." „ , ~7~^ j 

The plaintiff complains that this patent. No. 47, was unlawfully 

obtained, and injures him in his rights as one of the public. He 
rests his claim for cancellation of the patent on the following 
grounds : — [a) That the persons, who allege to have been the first 
and true inventors, in reality are not such ; {b) That the alleged 
invention was not new at the time of the granting of the patent ; 
(c) That the alleged invention is not of a patentable nature in 
terms of Art. 1 of the Patent Act (No. 6, 1887) ; and {d) That the 
specification is insufficient. 

As regards patent No. 74, it appears that in May, 1889, this 
patent was obtained from the Government by John Stuart 
MacArthur, Robert Forrest and William Forrest, who in July, 
1891, made a cession thereof to the defendant company. This 
cession was also duly registered in the Patent Office on the 
4th December, 1891. The patent No. 74 has for its object an 
improvement of patent 47, by using fine particles of zinc thi-ough 
which the gold in solution has to pass or filtrate. The plaintiff 
claims the cancellation of this second patent upon the same grounds 
as those on which the cancellation of the first patent (No. 47) is 
sought. 

The defendant company denies the justness of the grounds upon 
which the plaintiff relies for the cancellation of the two patents, 
and has joined issue thereon with the plaintiff. 

Before I proceed to deal with the merits of this case, it may be 
as well to observe that the defendant company had taken certain 
exceptions to the summons, and the annexures thereto, which were, 
however, dismissed by this Oom't during the November term of 
1894 (vide Off. Eep., Vol. I. pt. 4, p. 28 et seq.). Subsequently 
in June, 1895, the defendant company made an application for the 
amendment of its specification, praying at the same time that the 
further prosecution of the present action should meanwhile be 
suspended. This Court, thereupon, ruled that it was desirable first 
to hear evidence, especially scientific evidence of experts, before 
finally deciding upon the application. Although the Court did not 
grant the application, it gave the company leave to renew the 
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1896 application at the trial (vide Off. Rep., Vol. II. p. 213 et seq.). 

H^ At the hearing of the principal case during the last February term, 

*■• „ the application for an amendment of the specification was duly 

ApBIOAN GfOLD ^ ^ T ,■ :• 1 . 

BecoveetCo. renewed. The reason of the application tor an amendment is 
Kot^J~0 J doubtless to be found in the fact that in April, 1895, the Court of 

Appeal in England in the case of The Cassel Gold Extracting Co., 

Limited Y. The Cyanide Gold Reeoverij Co. and Carl Maria Pielsticker, 
although of opinion that the MacArthur-Forrest process, as the 
alleged invention, of which the defendant company now possesses 
the patent, is commonly known, has novelty, invention and utility, 
as claimed in the second claim of patent No. 47, held that claim 
No. 2 in that patent could not be dealt with apart from claim 
No. 1, and as claim No. 1 was too wide and general, the Court of 
Appeal reluctantly dismissed the appeal with costs. I must here 
observe that the Cassel Gold Extracting Company, like the present 
defendant company, is cessionary and owner of the MacArthur- 
Forrest patent. Whether now, in the event of its being proved 
that the MacArthur-Forrest process is indeed a new and patentable 
invention, this Court, in its desire to do justice and protect the 
defendant compa-ny, has acted in accordance with the rules of 
practice adopted in other and older countries, by postponing the 
final decision in the application for an amendment of the specifica- 
tion until the hearing of the principal case, is a point which I will 
pass by for the moment. The important question, which has first 
of all to be decided, is whether the alleged invention, for which the 
patents Nos. 47 and 74 have been obtained, is in reality a patentable 
discovery or not ? 

With regard to the patent No. 47, it embraces, in fact, a double 
claim. In the first place, a general claim is made for the 
MacArthur-Forrest process, as being a discovery that a solution 
containing cyanogen, or a cyanide or cyanogen yielding substance 
will dissolve out gold in powdered ore. And in the second place a 
somewhat less general claim is made by stating that a dilute 
solution of cyanide, proportioned to the quantity of gold, has to be 
employed. 

The plaintiff maintains that this so-called MacArthur-Forrest 
process is not a new discovery and has been anticipated. With 
regard to the first claim, that a cyanide solution dissolves out gold 
from ore, we may take it as clearly established that, at the time 
when patent No. 47 was granted, it was a well-known fact that 
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gold could be obtained from its ore by a solution of potassic 1896 
cyanide. The first claim, therefore, in favour of the MacArthur- hay 
Forrest patent. No. 47, cannot be sustained. The defendant com- a ^ ^ ^ ^j 
pany was well aware of this, and hence the application for an Eecovebt Co. 
amendment of the specification. What is actually claimed by the E:otzi~0. J. 

defendant company is that MacAxthur and Forrest were the first 

to discover that a weak or dilute solution containing cyanogen, and 
in practice they used a dilute solution of potassic cyanide, extracted 
gold from powdered ore. It is asserted that a dilute solution of 
potassic cyanide has what has been called a seledice action for the 
gold. Mr. Esselen, on behalf of the defendant company, insisted 
that the main point is whether a dilute solution of potassic cyanide 
possesses the selective action which the defendant company claims 
for it. The Court of Appeal in England also attached importance 
to this so-called selective action. The learned Judges said with 
regard thereto, " The selective action claimed by the plaintiffs for 
the application of a very dilute solution containing an extremely 
small quantity of cyanide of potassium to ore containing gold has, 
in our judgment, been proved." The expression selective action, as 
inter alia observed by MoTear, is positively misleading. It suggests 
that a dilute solution of potassic cyanide, mentioned in the 
MacArthur-Forrest specification, takes off all the gold and leaves 
the base metal compounds, present in the ore, behind ; and so the 
Court of Appeal in England seems to have thought. This is, how- 
ever, incorrect. A weak solution of potassic cyanide does act on 
the baser metal compounds, but by no means to the extent to which 
it acts on the gold. The experiments of Dr. Hahn, Caldeeott and 
Von Gernet, exhibited and explained in the form of tables during 
the trial, were very interesting and instructive. They show that a 
weak solution acts more readily on the gold than on the base metal 
compounds. In other words, that a dilute solution of potassic 
cyanide has a greater chemical affinity, or, as Dr. Hahn calls it, a 
cliemische u-ahlvencandschaft (affinitas selectiva) , ioi the gold than for 
the base metals, and this in such a manner that the small quantity 
of base metal passing in solution with the gold is of little practical 
importance. Understood in this way, I will, for the sake of con- 
venience, retain the expression selective action. The defendant 
company, as the cessionary of the MacArthur-Forrest patent 
No. 47, claims that this selective action of a dilute solution of 
potassic cyanide was discovered by MacArthur and Forrest. This 
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1896 is disputed by the plaintiff, who maintains that, prior to the date of 

hI^ the patent, it was well known that a dilute solution applied for the 

*'• purpose of obtaining gold from ore yielded satisfactory commercial 

Eeooveet Co. results. In siipport of this last contention we were referred to the 

Kotz6~c J evidence of Professor Eaymond, an eminent American expert, who 

has practical as well as technical knowledge and experience, and 

who has given his testimony with a clearness that has proved of 
great assistance to me in deciding upon the issues presented to us 
in this case. This is what Eaymond says : — " The only remaining 
claim of novelty must reside in the use of a dilute solution. But 
the mere dilution of a chemical re-agent involves no new discovery. 
It is the inevitable result of simple economy in the use of expensive 
chemicals, and one of those particulars in which practitioners are 
constantly experimenting without being directed to do so, except 
by a general desire to secure greater convenience and cheapness of 

work Moreover, the proportion specified in the 

Simpson patent, akeady cited by me, actually constitutes a dilute 
solution similar to that described in this claim, and in the preceding 
specification." 

The statements of Sutherland and Von Gernet are to the like 
effect. Then we have an Australian witness, Storer, who has also 
gained experience in Glasgow, Germany and America, and who, 
upon being asked the question, " Was this re-action known before 
17th July, 1888 ? " replied, " Yes, it had been published long 
before that. The moment any chemical re-action becomes public 
property, it is open for any individual to make any strength of 
solution he likes, and to do anything with it in the direction that 
the main re-action indicates. Even although in this latter speci- 
fication they do detail a certain proportion of cyanide or cyanogen 
to be used, there is nothing novel in mentioning that." As to the 
particular strength of the dilute solution to which the MacArthur- 
Forrest pg-tent lays claim, it appears from the evidence of 
Dr. Hahn, MoTear and Professor Dewar that, according to the 
formula of the MaoArthur-Forrest specification, this strength 
extends from half per cent, to two per cent. ; whilst the strength 
of the solution used by Simpson is about three per cent. Professor 
Eaymond goes somewhat further, for he says, " Simpson specified 
one pound of cyanide of potassium to sixteen quarts of water. 
This would be about two-and-a-half per cent, of cyanide. If the 
commercial article were employed, the proportion of cyanide might 
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be one per cent., or even less. The probable range of cyanide in 1896 
the Simpson solution would be from less than one per cent, to ^^^ 
something over two per cent. The range of cyanide in the solution «>• 

described in defendant's (Mac Arthur- Forrest) patent is for reooveey Co. 
chemically pure cyanide fi'om one-half per cent, to two per 
cent., and for commercial cyanide from, say, fom--tenths of one 
per cent, to, say, about one per cent. It is evident that the two 
solutions do not essentially differ with respect to the degree of 
dilution, when cyanide of potassium is the ingredient employed." 
Both the MacArthur-Forrest solution, therefore, and the solution 
employed by Simpson are dilute solutions. 

In connection with this portion of the case, the result of the 
experiments, made by Caldecott, is of importance. He took a 
solution of cyanide of potassium of five different strengths, and got 
practically the same amount of gold in each case, although, as the 
solution got stronger, the proportion of base metal increased. 
Thus : a dilute solution of "052 per cent. KCN. used by him, gave 
83 per cent, of gold, and '69 per cent, of base metal. A dilute 
solution of '140 per cent, of KCN. gave 84 per cent, of gold, and 
•84 per cent, of base metal. A dilute solution of "475 per cent. 
KCN. gave 83 per cent, of gold, and 1'9 per cent, of base metal. 
A dilute solution of 1'330 per cent. KCN. gave 85 per cent, of 
gold, and 4'12 per cent, of base metal. A dilute solution of 4'334 
per cent, KCN. gave 83 per cent, of gold, and 7'4 per cent, of 
base metal. It will be seen that the strength of the solution was 
in each case about three times greater than the one immediately 
preceding it. Caldecott, who has practical knowledge of the treat- 
ment of gold-bearing ore on the Witwatersrand Goldfields, and, 
I may add, was called as a witness for the defendant company, 
states that the result of his experiments is fairly typical of the 
ordinary Rand tailings. He also adds that the strength of the 
dilute solution depends upon the nature of the ore. In this latter 
point he is supported by Newbery, an Australian witness of 
authority, who says, " The exact strength of the solution to work 
economically, must first be tested by experiment. It varies with 
the nature of the ore." Yon Gernet, who, besides his scientific 
training in Russia and Berlin, has very considerable practical 
experience of the treatment of gold-bearing ore both in Siberia and 
in this Republic, says the following : — " The same strength of 
solution nearly always answers for Main Reef ore. ... I 
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1896 have worked Worcester tailings for two years, about 50,000 to 
^ 60,000 tons. I found as a general rule that when the extraction 
V. of the gold is not satisfactory I have to increase the strength of the 

Eeooveey C^ solution from -08 to -15, and that I find sufficient. My strongest 
solution, therefore, is half that of the MacArthur-Forrest specifi- 
cation. According to my experience the experiments of Caldecott 
are more correct and agree with what I have myself experienced." 
Upon being re-called at a subsequent stage Von Grernet said, " I 
used from '5 to 1 per cent, of cyanide of potassium in treating 
gold ore in Siberia. We had formerly experimented up to ten per 
cent., not higher. We found the weaker solution answered best." 
Dr. Loevy, again, has told us that, "It is not always true that 
with a weaker solution more gold is obtained than with a stronger 
solution of potassic cyanide. This is to be ascribed to, or rather 
depends upon, the nature of the ore and of the base metal com- 
pounds in the ore. For instance, I had ore from the North Clewer 
Estate (Lydenburg Goldfields) Kaapsche Hoop which contained 
two-and-a-half per cent, of copper. I found that with a solution 
of half per cent. I obtained somewhat more than with a solution of 
one per cent., but very much less than with solutions of two per 
cent, and ten per cent. The stronger, therefore, the solution the 
more gold and base metals at the same time. I do not think that 
there is such a thing as the selective action of a weak solution. It 
depends upon the nature of the ore." This witness states then 
that, in his opinion, there is not such a thing as a selective action 
of a weak solution of potassic cyanide in all oases, and his experi- 
ments do not agree with those of Dr. Hahn or Mr. Caldecott. 
But, even taking it as established by the weight of the evidence 
that a weak solution of potassic cyanide does possess a greater 
affinity — a so-called selective action — for the gold than for the 
base metal compounds present in the ore ; that is to say, that a 
dilute solution of potassic cyanide more readily attacks the gold, it 
has also been established that a dilute solution weaker than a half 
per cent., which is the lowest limit used under the MacArthm-- 
Forrest specification, gives the best practical results in the treat- 
ment of the tailings on the Witwatersrand Goldfields. The 
tabulated experiments of Caldecott clearly establish this, and Yon 
Gernet distinctly states that his strongest solution is only half that 
of the MacArthur-Forrest specification. Again, it is clear that 
Simpson's two-and-a-half or three per cent, solution is also a dilute 
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solution. Now, if MaoAithur and Forrest are to be at Kberty to 1896 

patent a discovery that a weak solution of potassic cyanide, from a hay 

half per cent, to two per cent., has a selective action for gold , "• „ 

/ ^ AfeioanGold 

m powdered ore, what is to prevent Caldecott, or Yon Gernet, or Eecovebt Co. 
anyone else, from patenting a discovery of a dilute solution of ^otzg^ J 

potassic cyanide weaker than half per cent., as having a still better 

selective action for the gold ? The reason why they would not be 
entitled to a patent is because what they have done is but a mere 
carrying forward of the result obtained from experiment by 
MacArthur and Forrest, who, in their turn, set to work to carry 
forward the knowledge which the chemical and mining world 
possessed prior to the year 1887. I shall point out later on, by 
reference to the authorities, that such a discovery, if discovery it 
be, is not patentable. I think, however, that it will be expedient 
to pass at once to the consideration of the question, whether the 
^lacArthur-Forrest process has been anticipated ? 

With regard to the question whether Eae's patent of the 
year 1867 is an anticipation, I do not deem it necessary to say 
much. Mr. Justice Eomer was of this opinion, whereas the 
Court of Appeal thought that it was not. I am disposed to 
agree with Mr. Justice Romer, especially after reading the 
evidence of the American expert. Professor Raymond, and of 
McTear, Attfield, and Professor Mills of Glasgow. Their state- 
ments, in addition to other evidence, go to show, as I stated at 
the outset, that, at the time when MacArthur and Forrest 
obtained their patent, it was a well-established fact that cyanide 
of jDotassium would dissolve gold from ore. By reason thereof, 
the first claim in the patent No. 47 falls to the ground. Their 
statements also lead to the conclusion that the use of electricity in 
Rae's process was merely to facilitate the action of the potassic 
cyanide, and that the use of this chemical was the principal 
and material portion of the process. But it is the second claim 
that the defendant company chiefly relies upon, viz., the discovery 
of the selective action of a dilute solution of potassic cyanide, and 
it seems to me that Simpson's patent has an important bearing on 
this branch of the case. Simpson's patent, which was granted in 
the United States of America in 1885, is an invention for the 
purpose of extracting certain metals from their ores more 
effectually, and at a reduced cost. This is what Simpson's 
specification says : " To carry my invention into effect, I first 

o.iii R 
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1896 grind or crush tlie ore, containing the metal to be extracted, to 

^ a powder of more or less fineness. This powder is then treated 

"• with certain salts in solution adapted to combine chemically with 

Eeooyeby cS^ the metal in said ore and form therewith a soluble salt. After 

Tr r^~n T thorough agitation to mis the solution with the ore, the mixture 

Kotze, U.J. o o _ . ,,1 T n .1 1 J.. 

is allowed to stand until the solid matter is settled and the solution 

has become clear. I then suspend a piece or plate of zinc therein, 
which causes the metal dissolved in the salt solution to be precipi- 
tated thereon, from which it can be removed by scraping, or by 
dissolving the zinc in sulphuric or hydrochloric acid. The pre- 
cipitated metal may then be melted into a button. I am aware 
that cyanide of potassium, when used in connection with an electric 
current, has been used for dissolving metal, and also that zinc has 
been employed as a precipitant, and the use of these I do not wish 
to be understood as claiming broadly. I am also aware that 
carbonate of ammonia has been employed for dissolving such 
metals as are soluble in a solution thereof, and the use of this I do 
not claim ; but what I claim as new is : 

"1. The process of separating gold and silver from their ores, 
which consists in subjecting the ore to the action of a solution of 
cyanide of potassium and carbonate of ammonia, and subsequently 
precipitating the dissolved metal substantially as set forth. 2. The 
process of separating metals from their ores, to wit, subjecting the 
ore to the action of a solution of cyanide of potassium, carbon- 
ate of ammonia, and chloride of sodium, and subsequently pre- 
cipitating the dissolved metals." I have already observed that 
Simpson used a dilute solution of three per cent, or a little less. 
Now this is what Mr. Justice E.omer says about Simpson's patent : 
" Then again in 1884, one Simpson took out a patent in the 
TJnited States, and his specification was published here before the 
date of the plaintiff's patent. Simpson's process, as described in 
his specification, was suhstantially identical with the plaintiff's, 
except that the solution is one, not of cyanide of potassium 
only, but of a comparatively small quantity of carbonate of 
ammonia added. Of this addition of carbonate of ammonia the 
plaintiffs have naturally made the most, but I am satisfied on the 
evidence that the addition does not suhstantially affect the operation 
of the cyanide of potassium on the ore, and that Simpson's solution 
is perfectly efficacious. Why he added carbonate of ammonia is 
not clear. Possibly because it was of use when the ores were what 
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is termed acid ; possibly because he did not dare, having regard to 1896 
existing knowledge, to claim boldly the cyanide alone. But I bu^ 
think a person reading this specification would gather from it that ^^ ^■ 
cyanide of potassium was the main ingredient, and was employed Recoveet Co. 
because it was a solvent for the gold in the ore. Under these cir- Kotll^ J 

cumstances, I come to the conclusion that at the date of the ■ 

plaintifE's patent, having regard to what was then published and 
known, there was no real invention in the plaintiff's so-called 

discovery Even if the invention was one which could 

form the good subject of a patent, I think it was anticipated by 
Rae's and Simpson's specifications. Test it in this way. If the 
patent were held valid, would not Eae's and Simpson's processes, 
if now used according to the specifications published, be liable to 
be stopped as infringements? I think they certainly would. 
What chance of escape would a person have who took Eae's, for 
instance, and used the cyanide of potassium specially mentioned by 
Eae ? It would be said against that person with crushing effect 
that he was using the cyanide of potassium for the very purpose 
pointed out in the plaintiff's patent, namely, to dissolve the gold in 
the crushed ore, and not the less because he tried to assist the 
process by the aid of electricity, which might or might not be of 
any real assistance, and certainly not the less because he used the 
electricity also for another and different purpose. So, also, a 
p)erson now using Simpson's process would be liable to be stopped, 
for it would be proved against him that he was using the cyanide 
of potassium for the very purpose and in the very way pointed out 
in the plaintiff's specification, and that the addition of carbonate of 
ammonia made no material difference. To hold that Simpson's 
was not an anticipation would lead to a strange result. A person 
using cyanide of potassium alone would be an infringer, but if he 
chose to add a slight amount of carbonate of ammonia (which is 
cheap and practically innocuous) he could not be restrained. This 
would in itself render the plaintiff's patent practically valueless." 
The Court of Appeal in England took a different view, however, 
and came to the conclusion that Simpson's patent was no anticipa- 
tion. The Lords Justices of Appeal held, inter alia : " It is true 
that Simpson's one pound of cyanide of potassium is about 
equivalent to the margin of half to two of cyanide of potassium in 
the plaintiff's specification. It appears to us, as laymen, that the 
compound composed of a combination of the two chemicals, namely, 

s2 
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1896 cyanide of potassium and carbonate of ammonia, in the proportions 

ii; mentioned, is not only what Simpson was relying on, hut what is 

'•■ „ the natural meaning of his discovery as described, and it would not 

Becoyeet C^" lead anyone to suppose that a very dilute solution of an extremely 

Kot^ J smaU quantity of cyanide of potassium. alone would do what it was 

-'- ' ' supposed the compound of the two would do, and which so many 

desired to attain But there is another fact, which 

seems to us important, and it is this : If Simpson's patent of^ 1885 
informed the chemical world that a small quantity of cyanide of 
potassium in solution would extract gold from its ore, it is strange 
that no witness (and we cannot find one) called by the defendants 
has pledged himself that before the plaintiff's discovery he knew 
that a very dilute solution containing a very small quantity of 

cyanide of potassium would do so We would point 

out that the invention consists not merely in discovering that 
cyanide of potassium could be used to extract gold from its ore, 
but in showing the public the best practical method of doing it, by 
leaving the baser metals behind, which had never occurred to anyone 
before. We cannot doubt that, upon the evidence given in this 
case, of which we have only given typical extracts, if the plaintiff's 
specification is to be read as contended for by them, there is ample 
novelty and meritorious invention in the discovery. As to its. 
having been anticipated by the prior specifications, it will be 
remembered that from not one of them has any commercial 

result ever been attained In our judgment the 

existence of a chemical patent, wherein the combined effect of 
two or more chemicals is claimed, in order to bring about a desired 
result, does not by any means constitute an anticipation of a 
subsequent discovery, that by the use of any one of the named 
chemicals the desired result can be attained, and d fortiori when 
the compound of the two or more has failed to do so, for, as stated 
by Professor Mills, there are any number of cases known in 
chemistry where two things when put together act very differently 
from what they do apart. We entirely agree with an answer of 
the defendants' witness, Mr. Vautin, that where the public are told 
to use a compound of two chemicals, such information certainly 
does not disclose the fact that either of the two will suffice. We 
are of opinion that neither Simpson's specification, nor any of the 

other four, are anticipations of the plaintiff's invention 

If in the specification there had but been the second claim alone, 
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i.e., for a dilute solution containing the small quantity of cyanide 1896 
of potassium as therein substantially described, there would not, in hay 
our judgment, have been any real difficulty in this case, and we . *'• -, 
should have been of opinion that this was a good patent." Eecoteet Co. 

It is clear that the learned Judges in appeal were of 0]3inion g:otz6~C J. 

that because carbonate of ammonia was used in a small quantity 

with the cyanide of potassium according to the specification of 
Simpson, this specification could not be considered an anticipation 
of the MacArthur-Forrest patent. With great respect I think 
that this view of Simpson's patent is not coiTect. The proposition 
that there are many cases known in chemistry where two sub- 
stances, when used jointly, act altogether difEerently from when 
only one of these substances is used, does not take us any further, 
for it must first be shown that the proposition is applicable to the 
present case. The expert evidence, which I have carefully perused, 
leaves me in no doubt on the point of anticipation, and I agree 
with the conclusion arrived at by Mr. Justice Eomer. Upon the 
evidence submitted to him he came to the conclusion that the 
addition of carbonate of ammonia in Simpson's patent does not 
siihstantially affect the operation of the cyanide of potassium on the 
ore, and that Simpson's solution is perfectly efficacious. The 
evidence which has been laid before us, and which covers a much 
wider range than in the English case, amply justifies the finding 
of Mr. Justice Romer, who is also supported by the judgment of 
the Court of Appeal for the German Empire in the ease of The 
German Gold and Silver Extracting Company v. The Cassel Gold 
Extracting Company, Limited, decided in February, 1895. The 
German Gold Extracting Company sought to have a patent 
obtained in December, 1887, by the Cassel Company for the 
purpose of obtaining gold and silver out of ore by means of a 
cyanide solution, declared void and cancelled, on the double ground 
that this patent embraced no new discovery, and was not patentable. 
The case came on for hearing in the first instance before the 
Imperial patent official, and the claim for cancellation was dis- 
missed. It was, inter alia, argued by the plaintiff company that 
the Cassel patent had been anticipated more especially by Simpson's 
process. The German Court of Appeal entered very fully into the 
question, and found not merely that the use of a potassic cyanide 
solution for obtaining gold from ore had been well known before 
the MaoArthur-Forrest process, of which the Cassel Company was 
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1896 the owner, had been obtained, but that Simpson's process was an 
^ anticipation of that patent. On this point the Grerman Court of 
"■ „ Appeal held that the only difference between Simpson's specification 
Eecoteet Co" and that of MaoArthur and Forrest consisted herein, that although 
Kotz6~C J Simpson employed potassic cyanide as the chief solvent, he adds a 
-— small quantity of other chemicals which MaoArthur and Forrest 
do not. The Court further remarked : " Simpson evidently applied 
the well-known scientific fact, that cyanides would dissolve precious 
metals, practically to the separation of precious metals from their 
ores. That he was ignorant of the reason of this peculiar 
adaptability of cyanides for the purpose cannot detract from the 
value of the method employed by him; and MacArthur and 
Forrest, because they have discovered the reason, cannot lay 
claim to the use of cyanides for the separation of precious metals 
from their ores as their invention. It, therefore, really amounts to 
this : whether the omission of the additional substances which 
Simpson employed is an invention. If the additional substances 
used by Simpson in reality act indifferently with regard to the 
desired end, their omission indeed amounts to a simplifying of the 
process, but does not bring about an essential alteration therein. 
Moreover, the value of the additional substances so omitted is so 
small, that the saving effected cannot be regarded as an onward 
step from a technical point of view. That Simpson, who was 
ignorant of the greater affinity of cyanides for the precious metals, 
in the application of his solution upon ore containing copper, also 
dissolved the copper as well as the precious metals, created no 
distinction between his method and that patented." The Mac- 
Arthur-Forrest patent, obtained by the Cassel Gold Eecovery Com- 
pany in Germany, was accordingly declared void, and cancelled. 
From the considered judgment of the German Court of Appeal we 
see that the test applied was not whether Simpson's process differed 
in minor or immaterial points from that of MaoArthur and 
Forrest, but whether there was any substantial and essential 
difference between the two patents. This is also the principle 
applied by Mr. Justice Eomer, and, as I shall presently show, is 
the only correct principle to be adopted in deciding this case. The 
judgment in this German case, therefore, disposes of the argument 
that by the use of carbonate of ammonia in Simpson's specification 
his method essentially differs from that of the MacArthur- Forrest 
process, I now proceed to the consideration of the evidence sub- 
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mitted to us on the point of anticipation. In the first place 1896 
Eaymond says : " Moreover, the proportion specified in the Simpson ^[^ 
patent abeady cited by me, actually constitutes a dilute solution "• 

similar to that described in the MacArthur-Forrest claim No. 2, Kecoteet Co. 
and in the preceding specification." And again he says : " I have ■^g^^f~Q j 

no doubt that the solution described by Simpson would dissolve 

gold and silver, and that the carbonate of ammonia, in the pro- 
portion of one-sixteenth of the quantity of cyanide of potassium 
employed, which he specifies, would not defeat that re-action. It 
might, on the contrary, in some cases, have beneficial effect in 
neutralizing acid or acid salts present in the ore." Then we have 
the witness Skey, who is Government Analyst to the Department 
of Mines of New Zealand. Having the specification of Simpson 
before him, Skey stated : " The only active compound in this is the 
cyanide of potassium. Q. : In what way would it be active ? A. : 
It would be active by dissolving the gold, whereas the carbonate 
of ammonia would not have any solvent effects on gold. Q. : What 
effect would it have ? A. : Well, it would have a slight effect ; if 
the solution happened to be acid, it would have a certain use. 
Q. : We will assume that a chemist, with the ordinary knowledge 
of a chemist, has that patent of Simpson's put into his hand prior 
to 1888, what conclusion would he arrive at as to the power of 
cyanide of potassium ? A. : Well, he would have the conclusion 
that it was the sole agent here which would dissolve gold ; that the 
carbonate of ammonia and these other things have no particular 
use. Any chemist would certainly arrive at that conclusion. He 
would think they need not have the others, except so far that, in 
adding the carbonate of ammonia, he alkalises the solution." So 
Newbery, who is Analyst and Metallurgist to the Department of 
Mines in Victoria (Australia), says that Simpson, in prescribing 
the use of carbonate of ammonia, either had mystification in view, 
or that he used it in neutralizing acids in the tailings. He also 
says that the cyanide process is more particularly used with good 
results in South Africa, and that this method is not employed in 
the Colony of Yictoria. This he ascribes to the different nature of 
the ore. McTear, after describing Simpson's process, was asked 
the following questions : — " Q,. : Do you see any substantial or 
practical difference between that means and that adopted by 
MacArthur and Forrest, and, if so, what ? A. : I do not. Q. : 
You see no practical difference, speaking as a practical man? A. : 



Kotze, O.J. 
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1896 None. Q. : With regard to the solution, is there any distinction 
^ between the solution used by Simpson and that used by MaoArthur 
«'• and Forrest, and, if so, what ? A. : Yes, Simpson produces his 

Eecoveet Ca solution by mixing with it certain other chemicals, but the active 
chemical which he uses is alkaline cyanide, which is identical with 
that claimed by MacArthur and Forrest. Q.. : What is the 
solution specified for by Simpson for the purpose of dissolving gold 
out of ore ? A. : Cyanide of potassium mixed with carbonate of 
ammonia. Q. : In your opinion is the quantity of carbonate of 
ammonia used by Simpson sufficient to substantially alter the 
operation of the solution on the gold in the ore ? A. : No." In 
like manner Professor Attfield, in answer to the question, " Can 
you point to any substantial difference which you find as a chemist 
between the Simpson solution and that in the No. 47 patent of 
MacArthur-Forrest ? " stated, " Subject to the variety of the 
cyanide used, I find no difference whatever." The reason why 
Simpson used a small quantity of carbonate of ammonia, together 
with the cyanide of potassium; may have been either to save cyanide 
and neutralize acid salts, as Raymond and Sutherland state, or it 
may have been to remove copper, as Tatlock appears to think, and 
to obtain finer gold. But whatever the reason for the use of the 
carbonate of ammonia may have been, it is clear that the Simpson 
process cannot be regarded as unworkable or a failure, as the 
Court of Appeal in England pronounced it to be. If we look at 
the experiments of Caldecott, we find that a dilute solution of about 
three per cent, (which is the strength of Simpson's weak solution) 
gives a satisfactory result. Von Gernet made experiments with 
both the MacArthur-Forrest process and the Simpson process, and 
obtained an eminently satisfactory result in both cases. In both 
instances he took 100 tons of tailings of ore from the Crown Eeef 
Mine. The assay in both instances gave 7 dwts. 14 grs. of gold 
per ton. The residue yielded 1 dwt. 7 grs. by the MacArthur- 
Forrest process, and by the Simpson process 1 dwt. 3 grs. of gold 
per ton. The gold obtained by the Simpson process, he adds, was 
finer than that obtained by the MacArthur-Forrest process. He 
also made another experiment with 75 tons tailings, also of Crown 
Eeef ore. That is to say he treated 75 tons of tailings with the 
MacArthur-Forrest process and a second 75 tons of tailings with 
the Simpson process. The strength of the KCN. solution which 
he employed was the same as in the first experiment, -5 per cent. 
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and 8 per cent, respectively. The theoretical assay gave 7 dwts. i^^*' 
by the MacArthur-Forrest process, and 6 dwts. 21 grs. by the Hay 
Simpson process ; that is to say, 87'9 per cent, and 87'6 per cent. ^peicanGold 
respectively. The practical result of the first experiment with 100 Keooveet Co. 
tons of tailings was a yield of 32'9 ounces of gold by the Kotze, C.J. 
MaoArthur-Forrest process, and 27*49 ounces of gold by the • — - 
Simpson process. The fineness of the gold was 81*3 per cent, by 
the MacArthur-Forrest process, and 84 '3 per cent, by the Simpson 
process. The second experiment of 75 tons of tailings gave the 
following practical result : By the MacArthur-Forrest process the 
yield of gold was 33'85 ounces, and by the Simpson process it was 
30 '20 ounces of gold. The fineness of the gold won by the 
MacArthur-Forrest process was 57'2 per cent., and by the Simpson 
process 74 per cent. The commercial value of the gold gained in 
the first experiment, according to the MacArthur-Forrest process, 
was 112/. 7s. Id., and according to the Simpson process 97/. 15s. Od., 
and in the second experiment by the MacArthur-Forrest process 
81/. 2s. lid., and by the Simpson process 94/. 4s. 9d. Mr. Yon 
Q-ernet also told us that as the result of his experiments he found 
more copper and lead in the bullion obtained by the MacArthur- 
Forrest process than in that obtained by the Simpson process, and 
gives it as his opinion that Simpson used carbonate of ammonia to 
protect the cyanide of potassium against acids, and also that it 
tended to make the gold won finer by removing the copper. Yon 
Gj-ernet was assisted in these experiments by Williams, a practical 
analyst and metallurgist, who substantiates what Yon Gernet has 
stated. 

The questions which this Court has now to decide are : Whether 
there are novelty and inventive skill in the use of a weak or dilute 
solution of potassic cyanide in the treatment of gold found in 
powdered ore as set forth in the MacArthur-Forrest process ? And 
whether MacArthur and Forrest can' be said to have discovered 
the selective action of such dilute solution ? and, if so, whether the 
discovery can be patented ? Mr. Wessels, in an exceedingly able 
and exhaustive argument, has, on behalf of the plaintifE, answered 
all these questions in the negative, and I think his argument in the 
main carries conviction to the mind. I have carefully abstained 
from dealing with that portion of the evidence, taken on com- 
mission, which has been objected to on behalf of the defendant 
company, not because I think the objection well founded, on which 
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1896 point I do not wisli to say anything, but because I have found 

hTt myself in a position to come to a conclusion without the aid of that 

*■ evidence. As regards the claim for novelty, I have already referred 

Eecoveet Co. to what Professor Eaymond, Sutherland, Von Gernet and Storer 

KotzTc J ^^'^® ®^^*^ °^ *^^* head. There is nothing novel in diluting or 

weakening a well-known solvent or re-agent, such as potassic 

cyanide, in order to dissolve out gold from its ore. In the words 
of Eaymond, " The mere dilution of a chemical re-agent involves 
no new discovery. It is the inevitable result of simple economy 
in the use of expensive chemicals." MacArthur and Forrest may 
have found out that a solution, somewhat weaker than that of 
Simpson, would, in general, give a better result ; but they cannot 
lay claim to a patent for the use of a dilute solution of potassic 
cyanide. That is too wide. Who shall decide where a dilute 
solution ends and a strong solution begins ? Nor can they claim 
a patent for a dilute solution ranging from "5, or a half per cent., 
up to 2 per cent. From the experiments of Oaldecott and Von 
Grernet, it is evident that a dilute solution under a half per cent, 
gives much better results. Von Grernet, as I have already observed, 
stated that his strongest solution is only half that of theMacArthm'- 
Forrest patent. It will not, however, for a moment be contended 
that Von Grernet is entitled to a patent for the use of a dilute 
solution of a strength less than that prescribed by the MacArthur- 
Forrest process. In the same way it cannot be contended that 
MacArthur and Forrest are entitled to a patent for the use of a 
dilute solution under the strength of 3 or 2 J per cent., which 
is the strength of the dilute solution specified by Simpson. 
MacArthur and Forrest can, at the most, only be said to have 
somewhat improved on the Simpson process. They took up the 
thread where Simpson left it, and, by the aid of experiment, carried 
foriuard Simpson's process in an improved manner. What they 
claim under their patent merely differs in degree, but not in 
principle, from what is mentioned in Simpson's process. An 
improvement may, in certain cases, be patentable, but certainly not 
where it is a mere carrying ' forward of the same principle, the 
same idea, in a somewhat more satisfactory manner. In the case 
of Smith V. Nicols (21 Wallace Eep. 112), the Supreme Court of 
the United States observed: "A patentable invention is a 
mental result. It must be new and shown to be of practical 
utility. Everything within the domain of the conception belongs 
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to him who conceived it. The machine, process, or product, is 1893 
but its material reflex and embodiment. A new idea may be ^^ 
ingrafted upon an old invention, be distinct from the conception »'• 

which preceded it, and be an improvement. In such case it is EecoveetCo. 
patentable. The prior patentee cannot use it without the con- „ r^~c j 

sent of the improver, and the latter cannot use the original 

invention without the consent of the former. But a mere carry- 
ing forivard, or new, or more extended application of the original 
thought, a change only in form, proportions, or degree, the substi- 
tution of equiralents, doing substantially the same thing in the same 
iray by substantially the same means with better results, is not such 
invention as will sustain a patent. These rules apply alike, 
whether what preceded was covered by a patent, or rested only 
in public knowledge and use. In neither case can there be 
an invasion of such domain, and an appropriation of anything 
found there. In one case everything belongs to the prior patentee, 
in the other, to the public at large." In the latter cases of Burt v. 
Evory (133 TJ. 8. Hep. 358) and Ansonia Brass and Copper 
Company v. Electrical Supply Company (144 U. S. Eep. 19), which 
was decided in October, 1891, the United States Supreme Court 
cited this passage from Smith v. Nicols with approval. The 
discovery of a selective action of a weak solution of KCN. cannot 
be claimed by MacArthur and Forrest, for Simpson used a weak 
solution for exactly the same purpose : and the natural inference 
is that Simpson knew that such weak solution would more 
readily attack the gold. All, therefore, that MacArthur and 
Forrest have done is only to give to the world the words or 
expression selective action to denote a more ready attack on the 
gold of a dilute potassic cyanide solution ; something with which 
Simpson must be taken to have been acquainted. I am by no 
means satisfied that we are justified in concluding that Simpson 
was entirely unacquainted with the effect of a dilute solution 
on the gold, as he expressly specifies the use of a weak solution; 
and the addition of a small quantity of carbonate of ammonia 
(the efiicacy of which would depend upon the nature of the 
ore) employed by Simpson, was clearly for the purpose of 
neutralizing acid salts and of removing copper from the ore, which 
it unquestionably does, thereby rendering the gold that is won finer, 
and so increasing its commercial value. This has been fully 
demonstrated "hj Von Gernet's experiments. I, therefore, find. 
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18S6 no novelty in the alleged invention of MacArthur and Forrest. 
hI^ The mere success or utility of their process on the Witwaters- 
"• rand Goldfields is not enough. It must be shown that they 

BecotI^ycS! are the first inventors. The remarks of the Supreme Court of 
the United States in MacClain v. Artmaijer (141 U. S. Eep. 427) 
are very apposite on this point. Moreover, the MacArthur-Forrest 
patent has been most clearly anticipated by the Simpson process. 
The test is not whether the two processes differ in minor details, 
but whether they are really and substantially the same. This was 
the test adopted by Mr. Justice Eomer, and by the Court of Appeal 
in Germany, and the American and English authorities are to the 
lilce effect. (See besides the cases already quoted by me per 
Alderson, B., in Morgan v. Seawood, 1 "Webs. Pat. Ca. 171 ; per 
Tindal, C. J., Walton v. Potter and Horsfall, ih., p. 586-7.) The 
expert evidence, as well as a comparison of the two specifications, 
shows that there is no real or material difference, no difference in 
principle between the two methods. They are substantially the 
same ; the only difference is one of degree. To hold that Simpson's 
patent was not an anticipation would, in the words of Eomer, J., 
lead to a strange result. A person using cyanide of potassium 
alone would be an infringer of the MacArthur-Forrest process, but 
if he added a small quantity of carbonate of ammonia thereto, he 
could not be restrained from doing so. Eaymond, Newbery and 
others have even gone so far as to suggest that the processes of both 
Eae and Simpson are not new ; and if this be so, then the case of 
the defendant company is certainly not improved thereby. It is, 
however, sufficient for my present purpose to observe that the 
MacArthur-Forrest process has been anticipated by Simpson's 
specification. The second claim, therefore, of the MacArthur- 
Forrest patent No. 47, for a dilute solution, is likewise bad and 
untenable. And here I should like to make a few remarks with 
regard to the selective action of such dilute solution, so much 
pressed in the Court of Appeal in England in the case of the Cassel 
Company v. The Cyanide Gold Recovery Company, and in the present 
action. It has occurred to me that neither in the English suit, nor 
in the present instance, was a clear and precise notion entertained 
of the exact meaning of the words " selective action." For 
instance, in his reply before Mr. Justice Eomer, Sir Eichard 
Webster stated : " The invention was treating the ore with the 
cyanogen, or cyanide, or cyanogen yielding substance. This 
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selective action is only a consequence, a property, an accident ; it 1896 
is no part whatever of the invention properly so-called in any hay 
shape or form." In the Court of Appeal, however, the same . "■ „ 
learned counsel based his argument mainly on the discovery of the Reooveet Co, 
selective action of a dilute solution. In the present case, counsel Kotze C.J, 

for the defendant company has also principally, if not solely, rested 

his case under the patent No. 47, on the discovery of this selective 
action of a weak or dilute solution, while MaoArthur, a witness in 
the case, says : "I never looked at selective action as an invention. 
I look upon the selective action of a dilute solution of gold in ores 
as being at the basis of our invention." On behalf of the plaintiff, 
it has been argued that the only meaning which the term " selective 
action " can have is that which I have already given to it, viz., it 
means that the dilute solution of potassic cyanide has a greater 
affinity for the gold than for the base metal compounds. Chemical 
affinity is, however, a law of chemistry, a law of nature, which, as 
Mr. Wessels argued, can no more be patented than the law of 
gravitation. If the matter rested there, there would be nothing 
more to say to it. But when a natural principle or chemical law. 
is applied in a novel way to some practical and useful purpose, the 
process by which that is done may well be patented. That is 
beyond all question. The mere utility, however, of an improved 
way of working a well-known process, is not enough to render it 
patentable, and that Simpson may have been ignorant of the use 
to which his method could be put, cannot benefit MacArthur and 
Forrest. Simpson should be entitled to every use to which his 
process could be applied, no matter whether he had conceived the 
idea of its use or not. [Ansonia Company v. Electrical Company, 
144 TJ. S. Eep. 11.) So also the fact that MacArthur and Forrest 
may not have been aware of Simpson's process, or of the exact state 
of knowledge at the time they obtained their patent, is of no con- 
sequence. It was so ruled by this Court in Andrew v. The JRobinson 
Gold Mining Company (Cape L. J., Vol. XI. 228), 1 Off. pt. 2, 
p. 5. I may add that in Duer v. Corbin Lock Company (149 U. S. 
Eep. 223) the Supreme Court of the United States observed, "A 
patentee is deemed in law to have had knowledge of all prior 
patents." Nor is it necessary, in order to prove previous knowledge, 
that it must appear that such knowledge was common knowledge 
in the sense of being generally known to the public, or in general 
use. It was so laid down by this Court in Andreiv's case, from 
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1896 which it appears that the mere previous filing of a specification in 

S^ a patent office, even in a foreign country, or a notice in a book or 

*• catalogue, giving a description of a process, apparatus or machine 

Eeooteet cJ^ substantially the same as that subsequently patented, amounts to 

Kot^i~C J previous publication, and constitutes information of which every 

-^ ' inhabitant in this country is entitled to avail himself. The extent, 

therefore, of previous knowledge is immaterial. 

I now proceed to consider the patent No. 74. The specification 
under this patent states that it relates principally to processes 
of the nature described in the previous patent No. 47, and has for 
its object "to improve the same, and also to lessen the quanti- 
ties of chemicals employed therein." The specification then pro- 
ceeds to state that one of the improvements effected by it " consists 
in preparatorily treating or mixing the powdered ore or other 
compound with potash, or lime, or other alkali or alkaline earth, 
which may be allowed to remain with the ore or compound, or 
which may b,e washed out if soluble. After this preparatory treat- 
ment the ore, or compound, which may consist of tailings or 
I'esidues, may be treated with the cyanide solution by being 
agitated therewith, or by being ground therewith in a pan, mill, 
or other suitable grinding mill. Or, as is found preferable in some 
cases, the cyanide solution may be made to percolate through the 
materials until all, or nearly all, the precious metals are dissolved. 
The separated solution is next made to pass through a mass of 
metallic zinc in a state of fine division. "We find that the best 
results are obtained in this part of the process, when the zinc has 
been freshly divided, by mechanical or other means, so that its 
surfaces are as purely metallic as possible and, further, when the 
quantity or mass of zinc employed is such that the solution has, in 
passing through it, ample opportunity for being thoroughly acted 
on. The zinc to be used is reduced to the desired state of fine 
division by suitable means, obtained either by shaving or cutting 
thin strips, or by passing it in a molten state through a fine sieve 
and allowing it to fall into water. After separation of the solution 
the precious metals may be separated from the zinc by distillation 
or by sieving." Such being concisely a description of the alleged 
invention, and the manner in which it is to be carried out, the 
patentees more particularly claim : 

1st. " The process of extracting gold and silver from ore or 
other compounds by means of a cyanide or cyanogen com- 
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pound, the preparatory treatment of the ores or compounds 1896 
"with an alkali or alkaline earth, suhstantially as and for the jf^r 
purposes hereinbefore described." . *• „ 

n T ,,-r ... ,, 1 •! I. . 11.1 ArEIOANGoLD 

2na. in precipitating gold and silver from cyanide, chloride, Reooteet Co. 
bromide, sulphate, or other similar solution by means of 
zinc, the employment of the zinc, as freshly prepared in a 
state of fine division, substantially as hereinbefore de- 
scribed." 
3rd. " The process for extracting and recovering gold and silver 
from ores or other compounds, consisting in first treating 
the same v^ith an alkali or alkaline earth, then extracting 
the gold and silver by means of a cyanide or cyanogen 
compound, and finally precipitating the gold and silver by 
means of zinc as freshly prepared in a state of fine division, 
all substantially as hereinbefore described." 
On carefully considering the evidence, I have come to the con- 
clusion that there is nothing new in the preparatory treatment of 
the ores or compounds with alkali or alkaline earth, or substance. 
Thus the witness McTear says that there are previous specifications 
of a similar kind, and he mentions among others, the specification 
of Oobley, in the United States patent of 1875 ; he also adds that 
the use of alkali or alkaline earth for neutralizing acids or acid 
salts was a well-known chemical method long before 1887. 
Crookes, one of the witnesses for the defence, is to the like effect. 
Attfield, Eiley, Vautin, Skey, and Newbery speak of the use of 
alkali, or alkaline earth, as claimed by the MacAxthm'-Forrest 
patent No. 74, as a long and well established chemical fact, and 
Raymond emphatically says "the employment of such alkaline 
substances to neutralize acids or acid salts is as old as chemistry." 
I may also observe that Tatlock and Mills, who were called as 
witnesses for the defendant company, agree on this point with the 
■witnesses I have already named. 

With regard to the second claim, for precipitating the gold by 
means of zinc, as freshly prepared in a state of fine division, Pro- 
fessor Raymond gives it as his opinion that the specification on this 
point contains nothing new whatever. Zinc was specially known, 
before the date of this specification at present under consideration, 
as a precipitant of gold from a cyanide solution. In support of 
this statement, Raymond refers to several authorities. Among 
others, he cites a passage from Die Chemisch-technisohen Mitthei- 
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1896 lungen des Jahi-es, 1862-1863, by Dr. Eisner, of Berlin, 1864, 

Jf^ and he particularly mentions Graham Otto's Chemistry as showing 

«■• that zinc precipitates most other metals occurring in mineral ores 

EecovIey cS from their soliitions, and then he quotes the following passage : 
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" Since the metal is not brittle enough to be pulverized, and since, 
on account of its peculiar toughness, it cannot be conveniently 
filed, because it smears the file, it is subdivided for this purpose, 
unless tin scraps are available, by the operation of granulating ; 
namely, it is poured molten, in a thin stream, into a vessel con- 
taining cold water, which is vigorously stirred with a broom of 
twigs." " This method of granulating zinc," says Eaymond, " is 
one of those described in the specification of defendants' patent 
No. 74." Eaymond also states that Price's patent, of the year 
1884, is an anticipation of patent 74. The following is what 
Price's patent claimed as new : " effecting the precipitation and 
separation of the precious metals from solutions resulting from 
the treatment substantially as hereinbefore mentioned or otherwise 
of ores or of metallurgical products, such as are similar to those 
hereinbefore referred to, by the employment, when in a fine state 
of division, of zinc, or of other metal or metals other than copper, 
which are capable of precipitating either gold or silver, the same 
being brought into contact with the solution and maintained in 
contact therewith by means of agitation, effected either as herein- 
before mentioned or otherwise." The only difi'erence, as Eaymond 
observes, between the claim of Price and the patent of MacArthur 
and Forrest, is that Price specifies stirring or agitation, while 
MacAjthur and Forrest do not do so. The claim in the patent 
of MacArthur and Forrest, however, covers all forms of use of 
fine particles of zinc as fresh as possible after preparation. The 
whole matter has been well summed up by Eaymond, with whom 
Newbery, Skey, and other witnesses agree. I shall quote what he 
says : " This claim is for a process consisting in three steps ; first, 
the alkaline treatment, covered by the first claim ; second, the 
treatment by means of a cyanide or a compound of cyanogen, 
described in defendant's patent No. 47 ; and third, the precipita- 
tion by means of zinc, covered by claim 2 of this patent. Each 
of these steps was, at the date referred to, as I have already 
explained, devoid of novelty, and the only question which can 
now arise, not already answered by me, is whether there be novelty 
in the combination of the three. The first and second steps con* 



OF THE SOUTH AFRICAN EEPUBLIC. 273 

stitute, in my opinion, a true combination, because the operation 1896 
of the first step may be, in some cases, necessary to the operation Hay 
of the second step. I have abeady given my reasons for the . "■ „ 
opinion that this combination is without novelty, since the intro- Keooteey Co. 
duction of a preliminary neutralization by means of alkali is a KotzT^ J 

familiar and ordinary measure in all chemical processes, where the 

presence of free acid or acid salts would be injurious. These two 
steps, therefore, taken together, constitute, in reality, but one step, 
namely, the production of a solution containing the precious metals ; 
what is described in this claim as a first step being, in reality, only 
an ordinary precaution involved in the operation of the so-called 
second step. The third stage or step described in this claim is 
not at all combined with the other two. It constitutes a succes- 
sion, not a combination. The first part of the process consists in 
obtaining a solution of the precious metal, as aforesaid : the second 
part consists in precipitating the said metal from the said solution. 
In patents 47 and 74, the first part is claimed as a new process, 
whatever may be the method employed for the second part. In 
claim 2 of this patent, the second part, that is, the precipitation 
with zinc, is claimed as a new process, whatever method may be 
employed in the first part, that is, for obtaining the solution. 
There is no novelty, therefore, in the simple act of choosing, among 
all the possible solutions enumerated, a cyanide solution for the 
first part, and among all the possible methods of precipitation, 
a precipitation of zinc for the second part. The method for each 
part is separate, independent, and optional with the operator. I 
find, therefore, in this claim, nothing additional to, or difEerent 
from, the previous claims of this patent, or the claims of defen- 
dants' patent No. 47 ; as I have already stated that, in my opinion, 
aE the claims referred to are without novelty, it necessarily follows 
that there is no novelty, and, therefore, no invention, in the present 
claim." 

As to the question whether patent No. 47 is an anticipation of 
patent No. 74, it may be observed that in the first specification 
Mac Arthur and Forrest say : " When all, or nearly all, the gold 
or silver is dissolved, the solution is drawn off from the ore or un- 
dissolved residue, and is treated in any suitable known way, as for 
example with zinc, for recovering gold or silver." Here, therefore, 
the use of zinc as a precipitant is accepted in patent 47 as a well- 

o.iii T 
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1896 known method. The only difPerenoe I find in patent 74 is, that in 
51^ precipitating the gold from the cyanide solution by means of zinc, 
*■ the employment of zinc freshly prepared in a state of fine division 

Eecoveet Co. is specified. Not merely does Price specify that the gold is to be 
KotzTc J recovered from cyanide solution by means of zinc in a fine state of 
-^ division, and, therefore, anticipates patent No. 74 ; but here we 
have the further fact that this patent No. 74 lays claim to what 
has already been patented under No. 47, for the mere injunction 
to use the zinc freshly prepared and in a finely-divided form is 
simply altering the size or form of the zinc, and pointing out a more 
desirable way of using a well-known substance to obtain the desired 
end. In the case of Glue Company v. Upton (97 U. S. Eep.), the 
Supreme Court of America observed : " Where certain properties 
are known to belong generally to classes of articles, there can be no 
invention in putting a new species of the class in a condition for 
the development of its property similar to that in which other 
species of the same class have been placed for similar development ; 
nor can the changed form of the article from its condition in bulk 
to small particles, by breaking, or bruising, or slicing, or rasping, 
or filing, or grinding, or sifting, or other similar mechanical means, 
make it a new article in the sense of the law." Where a person 
has been the hona fide inventor, and before obtaining his patent has 
himself made known his discovery, whether by a previous patent or 
in some other public manner, as, for instance, in the ordinary way 
of business, selling or exposing for sale anything subsequently 
patented, such procedure will amount to previous use, and conse- 
quently render the subsequent patent bad. Having first published 
or made known his invention or discovery, the inventor has lost his 
claim to the benefit of his discovery through the protection of a 
subsequent patent. In Robinson on Patents, § 337, we read : " To 
whom the prior patent has been issued is a matter of no consequence. 
If to a different inventor, the public are indebted to him, not to the 
present claimant, for the benefits conferred by the invention, and 
he, if either, is entitled to a patent. If to the present claimant, 
although the merit of discovery and publication may be his alone, 
yet having once completed the invention and given it to the world 
by his prior patent, he cannot re-invent it, nor present it as a new 
invention, nor again justly seek for and obtain such recognition. 
His former patent has assured him all the compensation which was 
legally his due, and any effort to prolong the period of his monopoly 
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by embracing Ms old discovery in a new patent, whether alone or 1896 
in connection with improvements, is vain." ^^ 

According to § 29 of our Patent Act, a patent can be declared «'■ 

void and cancelled (b) on the ground that the first publisher, in the Kkooteey Co. 
sense of the first inventor, was in reality not such ; and (c) on the „ ,~7~1 j 
ground that the invention is not new, that is to say, had, prior to — ^ 
the granting of the patent, been pubKshed, or applied, and used in 
this State. As I have pointed out in the case of Andreio v. 
Hobinson 0. M. Co., we must understand by the words appearing 
in sub-section (h) that they include publication or notification 
abroad, for, as I there remarked : " It cannot be the intention of 
the statute that a foreigner, so far as the obtaining of a patent is 
concerned, should stand on a better footing than a citizen of this 
State. If the interpretation which I have suggested be not given 
to sub-section (6) the law will directly promote fraud, and hamper 
industry, to the detriment of the inhabitants of this country ; for it 
would then be an easy matter for any unscrupulous adventurer, 
who may choose to do so, to come to the Republic and obtain a 
patent for inventions known in other countries (whether these are 
patented there or not), and in this way prohibit the use in this 
State of appliances or other inventions elsewhere well known, 
unless he be first satisfied by the payment of large sums of money. 
For the law to permit a practice of this kind is tantamount to 

legalising extortion The burghers and inhabitants of this 

Eepublio have the fullest right of availing themselves of con- 
trivances introduced and employed in other countries, for the better 
prosecution of the mining industry, except where the first and true 
inventor, who has patented his invention elsewhere, has likewise 
obtained a patent from the Grovernment of this State in terms of 
Law No. 6 of 1887. As I have abeady observed, there is no proof 
of publication nor of use in this State of the invention prior to the 
granting of the patent to the plaintiff, but there is ample proof of 
publication and of use or application in America and England. 
The case, therefore, does not fall under § 29, sub-section (c), but is 
governed by sub-section {b), for it is quite clear that the plaintiff is 
not the first and true inventor, nor the first and true publisher of 
the invention abroad." These remarks are also applicable to the 
present case, for anticipation is but a species of prior publication. 
I have come to the conclusion that the claim under specification 
No. 74 is, like that under specification No. 47, bad and untenable 

t2 
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1896 for want of novelty, and also has been anticipated. In my view of 

^^ the case, the plaintiff is entitled to a cancellation of both patents, 

*■ and there must accordingly be judgment to that effect, together 

Recoteet Co. With costs, against the defendant company. 



Kotze, C:J. 



MoRicE, J. : This is an action for a declaration that certain two 
patents, Nos. 47 and 74, taken out in this State, are null and void. 
The first patent (No. 47) is for the extraction of gold and silver 
from ores by means of a solution containing cyanogen, such as for 
instance cyanide of potassium. Patent No. 74 is for the use of an 
alkali for the treatment of ore, preparatory to the application of 
the cyanogen solution, for a process by which gold and silver are 
precipitated from solutions by means of zinc, and for a combina- 
tion of these two processes with the solution of gold and silver by 
means of a solution containing cyanogen. The details of the 
patents and the grounds on which cancellation is sought will be 
fuUy treated in the course of my judgment. 

I shall commence by a short general statement of the law con- 
nected with the subject. 

The grounds on which a patent may be cancelled appear in 
Art. 29 of Law No. 6, 1887. The most important ground, for 
the purposes of this case, is contained in sub-section (b) of Art. 29, 
and is as follows : — 

" That the person, represented to be the first and true publisher, 
was not such." 

The word "publisher" has by Volksraad Resolution, Art. 178-9 
of 1889, been altered to " inventor," and we have thus as a ground 
for the cancellation of a patent that the person mentioned in the 
letters patent was not the first and true inventor. 

The question now arises, in what sense the words y?rsi( and true 
inventor must be interpreted. In the English Statute of 1623, on 
which the Enghsh law of patents is founded, the same words "true 
and first inventor " occur. But the Courts have put a very loose 
construction on these words. The person who has been the first 
to introduce an invention into England from abroad, is regarded 
as an " inventor," and as falling under the statute. " Inventor " 
is read as including « importer." It is admitted that this inter- 
pretation is not in accordance with the reasonable meaning of the 
words; for instance, Jessel, M. R., says: "I must look on it as a 
sort of anomalous decision, not depending on any principle what- 
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ever, whioh has acquired by time and recognition the force of 1895 

law." According to the American Law also, as it has been in hay 

force from 1836, a patent cannot be cancelled on the ground that . *'■ „ 
. . . ^ . . ... Ai^KiOAN Gold 

the invention was previously known or applied outside the limits of Recoveey Co. 

the United States (Eobinson on the Law of Patents, § 225). Even Morioe J. 

in our own statute there was an enactment which tended to show 

that the legislators wished to attach the same meaning to the words 
" first and true inventor," as in the English and American Laws. 
Sub-section (c) of Art. 29 sets out as another ground for the cancel- 
lation of a patent — 

" That the invention was not new, i.e., had been already before 
thB date of the issue of the letters patent published or applied in 
this State." 

This sub-section appears to be altogether useless if the words 
" first and true inventor " are applicable to inventors outside of 
the State. 

But it has been already decided in the case of Andrew v. The 
Rohinson Gold Mining Company (Off. Eep. Yol. I. pt. ii. p. 5), 
that the words "first and true inventor" are not to be taken 
in the artificial sense of the English Law, but in their natural 
sense. They are not limited to persons within the State ; nor can 
"inventor" carry the meaning of "importer." The "first and 
true inventor " signifies that the person so described made the dis- 
covery himself, and that he did so before anyone else in any part 
of the world. Sub-section (c) of Art. 29 of the Law is regarded as 
unnecessary, being in reality included in sub-section (6). If another 
interpretation had been put upon the Law the industrial develop- 
ment of a new country, such as the Transvaal, might have been 
retarded by the acquisition of monopolies for all sorts of inventions, 
well known abroad, but never previously introduced into or pub- 
lished in the Transvaal. Other countries, such as England and 
the United States, are by reason of their greater age less exposed 
to this danger. Further, a previous publication within these 
countries is regarded as a ground for the cancellation of a patent ; 
and in countries in which there are extensive libraries, as is unfor- 
tunately not the case here, it is probable that there will be publi- 
cation of discoveries known abroad. 

But even in this country a certain limitation must be put upon 
the words " first inventor." They must mean the first inventor 
who has communicated his discovery, or made public use of it. It 
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1896 would be absurd if a patent could be cancelled by a person who 

^ had made the same discovery at an earlier date, but had never 

^- published or made public use of it. The object of the Law is to 

iEco^BY Ca encourage those who benefit the public by their inventions, not 

Mori^J *^°^® ^^° ^^®P inventions to themselves. It is laid down in 

°!^ ■ the English Law [v. inter alia Leuis v. Marling, 1 Webster's Patent 

Oases, 496, and Hill v. Thompson, 1 Webster's Patent Cases, 244), 

that it is not sufficient to have discovered something, i£ the 

discovery is limited to the knowledge of the person who discovered 

it ; and it appears to me unpractical to adopt any other view. 

Thus we may lay down that in accordance with sub- section {h) 
of Art. 29 of Law No. 6, 1887, letters patent may be cancelled, if 
anyone else than the person declared to be the inventor, in what- 
ever part of the world, has previously discovered and published the 
invention. In fact it comes to this : that a patent may be can- 
celled if it can be proved that the invention previous to the issue 
of the letters patent was known or made use of, whether in this 
State or abroad. 

This being the interpretation of the Law as regards the cancel- 
lation of a patent on account of want of novelty, I shall now 
proceed to its application to the case now before us. I shall deal 
first with the patent No. 47. 

In the final specification two discoveries are claimed. In other 
words there are two claims. The first claim is : 

1. "The process for obtaining gold and silver from ores and 
other compounds, consisting in their separation by treat- 
ing the crushed quartz or compound with a solution 
containing cyanogen, or a substance producing cyanogen, 
in substance as previously set forth." 
When we take this claim in connection with the second claim, 
which is for the treatment of ore with a dilute solution, in which 
the cyanogen is in a certain proportion to the gold, we see that the 
first claim is very comprehensive. As a fact, what is claimed is 
the exclusive right to extract gold from quartz by means of a 
solution containing cyanogen or a cyanide, such as cyanide of 
potassium. The question has, therefore, to be answered, whether 
the persons alleged to be the first inventors of this process in this 
comprehensive form, viz., J. S. MacArthur, E. W. Forrest and 
W. Forrest, were actually the first inventors thereof. 
. Now, it appears to me that these persons were not the first 
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discoverers, but that the process was previously known. It is 1896 
proved to superfluity that it was previously known that metallio hay 
gold, or gold as used in the arts (in contrast with gold contained . ''• „ 
in ore), was soluble in cyanide of potassium. This was published EecoveetCo. 
in Grmelin's Handbook of Chemistry, Vol. YII., pp. 416 and 417, Morioe" J. 

Vol. VIII., p. 38 ; and this book was published in London in the 

year 1852. It was also clearly set out in a lecture by the famous 
Faraday of February 6, 1857. The principle was also applied 
practically in the process known as " electro-plating," and this 
practical application was in use long before 1888, the date of 
patent No. 47. The question whether it was a new discovery that 
gold in ores, or in the state of nature, could be dissolved by means 
of cyanide of potassium is a more difficult one. There are witnesses, 
as Professor Raymond, McTear, Attfield, and others, who main- 
tain that, seeing that it was known that finely-divided metallio 
gold was soluble in cyanide of potassium, it was no discovery that 
gold in ores was soluble in cyanide of potassium, because it was 
known that gold was found in most ores in a pure finely-divided 
form. In other words, gold is found in ores in the same form, so 
far as regards solubility in cyanide of potassium, as in the arts. 
This appears to me to be a very reasonable view. It is supported 
by the evidence of Hahn, one of the witnesses for the defence, who 
says that in 1886 he experimented with cyanide of potassium, for 
the purpose of dissolving Knysna gold. The result was, as he 
made use of a strong solution, he obtained little gold and much 
base metals. His previous knowledge seems to have led him 
naturally to the conclusion that gold in ore was soluble in cyanide 
of potassium. Eae's patent (of 6th February, 1867) appears also 
to assimie that gold in ore was soluble by means of cyanide of 
potassium. In that patent it is stated that the effect of cyanide 
of potassium upon metals in ores is " facilitated " by an electric 
stream. Lastly, there are publications which, in my opinion, served 
to communicate to the world that gold in ore is soluble in cyanide 
of potassium. There is a letter by H. Wurtz, published in the 
American Journal of Science and Arts and English Chemical News, 
in 1866, in which the following occurs : — " When gold has been 
obtained in solution, either from ores or from other materials, by 
the action of chlorine, aqua regia, cyanide of potassium, or any 
other solvent, also when silver has been obtained in solution in 
hyposulphites or otherwise, the most rapid and thorough mode of 
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1896 saving these metals will be found to be their conversion into 

Hat amalgams by precipitation with metallic iron in contact with 

. *"• magnetic quicksilver, more especially when the solutions are 

Eeoovjsbt Co. dilute." Besides this there is a lecture by W. A. Dixon, delivered 

Mori^J. ill 18'^^ before the Eoyal Society of New South Wales, in which 

he expresses himself as follows : " Prince Bagration and Eisner 

have observed that precipitated gold is soluble in cyanide of 
potassium, if exposed to the air, and the latter says also in ferro- 
cyanide of potassium. A patent was applied for in America in 
1868, for the use of cyanide of potassium for the extraction of gold 
from its ores, but I have no particulars of the process. It seemed 
to me, however, that the high price of this salt, its instability when 
exposed to the air and in solution, and its extremely poisonous 
properties, precluded its use for this purpose." After reading this, 
it is difficult to deny that Dixon knew that gold in ores was soluble 
in cyanide of potassium, although he thought that the process was 
not practicable. 

It may be said that although it was previously known that gold 
in ores was soluble in cyanide of potassium, MacArthur and the 
Forrests were the first to discover how siioh knowledge could be 
turned to practical account and profit. But the answer to this is, 
if the MacArthur-Forrest patent contained nothing else than a 
process for dissolving gold in ores by means of cyanide of 
potassium, this would be no discovery which could be turned to 
practical use. If there were no other directions in the patent than 
to mix the crushed quartz in a solution of cyanide of potassium, 
and there was no indication of the strength of the solution, 
anyone using the process would naturally have used a solution of 
average strength; and in that case the base metals would have 
been dissolved in large quantities. This was actually the experience 
of the witness Hahn, when he first made use of cyanide of 
potassium. It is only when we examine the second claim in the 
patent, and that portion of the specification which bears on the 
second claim, that we can say that the patent reveals a process of 
practical benefit for industry. 

I arrive, therefore, at the conclusion that the first claim in the 
patent is bad, and should be cancelled. I may further remark 
that this is also the decision of Mr. Justice Eomer, in the Chancery 
Division of the High Court of Justice of England, and of Lord 
Chancellor Halsbury, and Ijords Justices Lindley and Smith, who 



OF -THE SOUTH AFRICAN REPUBLIC. 281 

heard the appeal from Mr. Justice Eomer. It is also the decision 1896 

of the German Imperial Court in First Civil Council in the case ^^ 

The German Gold and Silver Extraction Companies v. The Cassel «'• 

Gold Extracting Company, Limited. I shall have occasion later to Recoveet Co. 

deal with these cases. ,. "T~ , 

_ _ _ Monce, J. 

I come now to the second claim in the patent. This claim is as 

follows : 

2. " The process for obtaining gold and silver from ore and other 
compounds, consisting in their separation by treating the 
crushed quartz or compound vnth a dilute solution 
containing a quantity of cyanogen, or a cyanide or 
substance yielding cyanogen, the cyanogen of which is 
proportioned to the gold or silver, or gold and silver, 
substantially as above described." 
This claim must be read in connection with the following 
extracts from the specification : — 

" In practice, we find that the best results are obtained with a 
very dilute solution, or a solution which contains or yields a very 
small quantity of cyanogen, or a cyanide; such dilute solution 
must have a selective action in order to dissolve the gold or silver 
in preference to the baser metals. In the treatment of quartz or 
compounds which contain twenty ounces per ton or less silver 
and gold, we usually employ a quantity of cyanide, of which the 
cyanogen is equal in weight to one to four parts in every 1,000 
parts ore or compound, and we dissolve the cyanide in a quantity 
of water of about half the weight of the ore. In case of richer ores 
or compounds, while increasing the quantity of cyanide to corre- 
spond with the greater quantity of gold or silver, we also increase 
the quantity of water in order to keep the solution dilute." 

With reference to this second claim, it may be remarked that 
this is really the first time that a Court has been called upon to 
decide upon it. In the case before the Grerman Court, the second 
claim did not appear in the patent. There was no mention of 
selective action or a dilute solution, no directions whatever as to 
the strength or weakness of the solution. And this was one of the 
objections of the German judges, who said that if the patentees had 
concealed their knowledge, they could not afterwards fall back 
upon it. In the English Courts the patent was in the same form 
as it is now before us, but the Court was obliged to deal with the 
patent as a whole, as the first claim had not been disclaimed. 
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1896 Lord Justice Smith, in delivering the judgment in appeal, said : 

Hat " It appears to us that claims 1 and 2 are independent claims 

Apeic^Gold ^^'^S application to the whole specification, the first making 

Eecoteey Co. claim for the use of any cyanide of potassium in solution, irrespec- 

Morioe J. ti'^® °f amount, substantially as therein described ; and the second 

making claim for the use of a dilute solution containing a specified 

quantity of cyanide of potassium, substantially as therein described. 
It appears to us impossible to discard either one or the other, or to 
hold that both mean the same thing, or that claim 1 applies to one 
part of the specification, and claim 2 to another, for this, in our 
judgment, is not the true construction of the specification as framed. 
If the first claim had been disclaimed or omitted, we should not 
have been faced with the difficulty we are ; but as it is in the 
specification, we are unable to read it as the plaintiffs desire to do ; 
and for this reason, and for this alone, we must with reluctance 
give judgment for the defendant and dismiss the appeal." 

But in the case as at present before us, we are directly called 
upon to give judgment with reference to the second claim. On 
June 6, 1895, an application was made before the Chief Justice 
and Judge Jorissen, in which leave was asked to amend the letters 
patent with a suspension of the lawsuit in the meantime. The 
application was refused at that period, but leave was granted to 
renew at the hearing of the case, the Court being of opinion that 
the application could be better decided after hearing evidence. 
The judgment of the Chief Justice contained the following: — 
" Should it then (at the trial) appear that the company (the defen- 
dant) is the actual discoverer of selective action, or the assignee of 
the original discoverer, and therefore entitled to recognition and 
protection for the said invention in this country, the company will 
be at liberty to renew its petition before the Court has given 
judgment." 

"We are thus bound to inquire whether MacArthur and the 
Forrests have discovered anything new as regards the alleged 
selective action of a weak solution of the chemicals mentioned in 
the patent, and are thus entitled to succeed in the second claim of 
their patent, which is founded on the selective action of a very 
dilute solution. 

A solution is said to have a selective action, when, of several 
substances placed in it, a greater amount of one or more than of 
the others is dissolved. In other words, there is a greater tendency 
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on the part of the solution to enter into chemical comhination with 1896 
one or more substance than with the other. The old expression, g^ 
" affinitas selectiva," or chemical affinity, appears to me to describe "• 

the same phenomenon. The selective action of a solution of Eecovdet Co. 
cyanide of potassium on gold means that a greater proportion of ■m.^^c' J 

gold than of base metals is taken up in the cyanide of potassium ; 

the gold is chiefly attacked by the solution. The effect of cyanide 
of potassium is in this respect the opposite of chlorine water and 
ferric chloride, which, according to the evidence of MacArthur, 
have a preference for the base metals. On the other hand, a 
solution of sodium hyposulphite has a preference for silver as 
cyanide of potassium has for gold in the presence of base metals ; 
and this preference is applied to practical use in " metallurgy." 

This being the nature of " selective action," the question arises 
whether the MacArthur-Forrests first discovered that cyanide of 
potassium has a "selective action" on gold and silver in the 
presence of base metals, or rather of the ores of base metals. In 
connection with this subject of " selective action," it is necessary 
to examine with care a paper by one William Skey, a chemist of 
New Zealand, appearing in the " Transactions and Proceedings of 
the New Zealand Institute " of the year 1875. It is contended — 
and there is something to be said for the contention — that this 
paper is an anticipation of the MacArthur-Forrest invention, so 
far as regards " selective action." In this paper the writer says 
that he has had many opportunities of observing the effect of 
cyanide of potassium as used on the Thames Goldfield. On this 
goldfield, cyanide of potassium was used not to dissolve gold, but 
with the object of keeping clean the mercury with which the gold 
in the blanketings, or crushed quartz, was taken up. The cyanide 
of potassium had this effect by dissolving the compounds formed 
by the ferric and ferrous salts on the surface of the mercury, and 
by preventing the formation of such compounds. Mr. Skey 
observes that in this way a certain amount of mercury is also 
dissolved and thereby lost. This loss is, however, of little import- 
ance ; but as gold and silver are not entirely insoluble in cyanide 
of potassium, it is possible that there would also be a loss of those 
metals. Whether the loss falls on the mercury, or on the gold and 
silver, depends on the question whether mercury or gold and silver 
have the greater affinity for cyanide of potassium ; and this, he 
says, depends upon the electro-motive order of the metals. It is 
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1896 generally considered that mercury is positive to gold and silver, in 
^^ which case the loss would fall on the mercury ; but he (Skey) has 
"• investigated the point and found that in cyanide of potassium 
Eecoteey Co. mercury is not positive but negative to gold and silver. Skey 
,, ~. T then makes a list showing the electro-motive order of the commoner 
metals in cyanide of potassium, begmnmg with the most electro- 
negative. The order is : Carbon, platinum, iron, arsenic, antimony, 
mercury, lead, gold, silver, tin, copper, zinc. Then follows a 
passage of great importance : " Most, if not all, the sulphides or other 
ores occurring in nature are negative to the ivhole series. A.nj of 
these metals will generally precipitate the ones named above it 
from its cyanide solution. As already stated, gold and silver thus 
precipitate mercury, taking its place in the liquid, while, as is 
already known, silver precipitates gold. In relation to this, how- 
ever, I find these two metals (gold and silver) are so nearly alike 
in their affinities for cyanogen that this precipitation is a very slow 
process ; cyanide of potassium, even in contact with an alloy of 
silver and gold, dissolves both, the silver, however, to the greater 
extent." He proceeds to point out that there must be a loss of 
gold when cyanide of potassium is used to assist in the amalgama- 
tion of blanketings or other auriferous stuff, and that all the loss 
falls on the gold and silver, the mercury being protected by the 
precious metals, and that the loss of gold will be greater, the 
greater the amount of free cyanide of potassium present in pro- 
portion to the ore. Finally, he proposes a method of avoiding the 
waste of gold, viz., by causing the fluid from the blanketings to 
flow over copper plates in a thin stream. It thus appears that 
Skey lays down that when a metal in cyanide of potassium is 
electro-positive to another metal, the positive metal will be more 
soluble than the other. Thus gold being positive to iron, arsenic, 
and lead, it will be found that relatively more of gold than of 
those metals is dissolved in cyanide of potassium. In other words, 
cyanide of potassium wiU have a " selective action " on the gold. 
Copper and zinc, on the other hand, will be dissolved to a greater 
extent than gold. But, as a rule, when we have to deal with ores, 
cyanide of potassium will have a "selective action" in favour of gold 
and silver, for most, if not all, the " sulphides or other ores occur- 
ring in nature " are electro-negative relatively to the pure metals. 
Thus, even copper and zinc, as they usually occur in nature in the 
form of copper and zinc sulphides, will be less soluble thau gold ; 
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for, according to the evidence, gold is usually found in nature in a i896 
pure state. That Skey considered that gold occurred in nature in Hay 
a pure state, and not as a sulphide, is clear from his paper, where ^bioajt Gouj 
he says, as an inference from his argument, that in the amalga- Eecoveet Co. 
mation of blanketings or other auriferous stuff, all the loss falls on jiorioe J. 
the gold and silver. 

The electro-motive order of metals in cyanide of potassium, and 
their solubility therein, is further dealt with by Dr. Grore in the so- 
called "G-ore's Tables," appearing in the "Proceedings of the Eoyal 
Society," Vols. XXX. and XXXYII. (the date of the first com- 
munication being December 8, 1879). For the purpose of this 
case, however, " Gore's Tables " are of less importance than Skey's 
paper ; because the former deal only with pure metals and not 
with metals as they occur in nature. Further, it is a question 
whether " Gore's Tables " can be taken into consideration, as only 
his books on Electrometallurgy, and not these Tables, are set forth 
in the anticipations mentioned in the summons. 

Recurring to Skey's paper, in my opinion, it appears from the 
evidence that, although he went perhaps too far in his assumption 
that the electro-motive order and relative solubility of metals (and 
sulphides) in cyanide of potassium was the same, yet for purposes 
of gold-extraction his conclusions were correct. Thus, as far as 
regards the law of nature, viz., that cyanide of potassium has a 
" selective action " on gold and silver in the presence of most of the 
base metals in their compounds, Skey has the best claim to be 
regarded as the discoverer thereof. 

It is, however, one thing to discover, as Skey did, that cyanide 
of potassium has a " selective action " on gold and silver in the 
presence of most of the base metals in their compounds ; it is 
another thing to find out, as the MacAxthur-Forrests are alleged 
to have done, that a dilute solution of cyanide of potassium can be 
practically made use of for the extraction of gold and silver from 
their ores. It never occurred to Skey to apply his discovery to a 
practical purpose by extracting gold from ores by means of cyanide 
of potassium. As one witness has remarked, he passed over the 
practical application with his eyes open. But a person is not in 
every case entitled to take out a patent for the application of the 
knowledge or idea of another, although the practical application 
has not occxirred to the other. He would not be entitled to do so 
if the practical application was such a natural inference from the 
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1896 theoretical discovery of the other person that no " inventive skill " 

hI^ was shown in the practical application. We have, therefore, to 

AfbicInGold iiiqui^e whether, notwithstanding Skey's discovery, there was any- 

Eecoveet Co. thing new, anything original, in the invention of the MacArthur- 

Mori^J. Forrests. 

Now, it appears to me that if, for the moment, we leave the 
other alleged anticipations out of sight, and concentrate our atten- 
tion on Skey's paper and the MacArthur-Forrest patent, there is a 
new element in the latter. The novelty consists in what I may 
call the " specific selective action " of a very dilute solution. The 
fact that cyanide of potassium has a " selective action " on gold in 
the presence of base metal compounds, does not enable one to come 
to the conclusion that a dilute solution will have this " selective 
action " in a greater degree. If our knowledge extended further, 
we might perhaps perceive the connection between the two pheno- 
mena ; but at present we cannot do so. There was nothing in 
Skey's paper to show that, the weaker the solution of cyanide of 
potassium, the greater would be the proportion of gold to base 
metals dissolved ; in other words, that the more dilute the solution, 
the greater would be the concentration. That such is actually the 
case, appears to me to be proved. There are witnesses for the 
defendants who go still further. According to their experiments, 
not only is the proportion of gold greater in a dilute solution, but 
absolutely more gold is taken up in a dilute than in a strong 
solution. But for the purposes of this case, it is not necessary to 
take this as proved. It is sufficient if we are satisfied that the 
proportion of gold to the base metals is to such a considerable 
extent greater in a dilute than in a strong solution that practical 
results follow therefrom. And although there may be exceptional 
cases where this does not take place, for instance, where copper is 
present in the form of oxides, it appears to me that on the whole 
the eifect of a very dilute solution has been proved. 

I am, therefore, of opinion that, although Skey first discovered 
that cyanide of potassium had a greater solvent effect on gold and 
silver than on most of the base metals and their sulphides, this was 
no anticipation of the discovery of the MacArthur-Forrests that a 
very dilute solution of cyanide of potassium can be used for the 
extraction of gold and silver from their ores. 

I come now to that portion of plaintiff's case which rests on the 
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alleged previous use of a very dilute solution of cyanide of potassium 1896 

for the extraction of precious metals from their ores. Hat 

Much of the evidence on this point cannot, in my opinion, be . *"• 
. . . n . (, • AfeioanGold 

admitted. Ihere is, for example, the evidence of persons m Eecoteey Co. 

Australia, who say that before the date of the patent they made ;^^^ j. 

practical use of a dilute solution of cyanide of potassium for the 

extraction of gold. There is also the evidence of Von Grernet that 

he previously made use of a solution of from a half to one per cent. 

But such cases of the use of a dilute solution are not alleged in 

the pleadings. In Art. 37 of the Patent Law it is laid down that 

when a person disputes the vaKdity of a patent on the ground that 

it is not new, he must state the time and place of the alleged 

previous publication or user ; and seeing that the Court in the 

Transvaal has gone further than the English and American Courts, 

and allows proof of user or publication in every part of the world, 

we must be strict in insisting on the statement of time and place. 

Mr. "Wessels, in the course of the case, asked that if the Court was 

against him as regards the admission of this evidence, leave should 

be granted to amend the pleas. However, at the present stage of 

the case, this cannot be conceded. It is possible that another 

action could be founded on such alleged previous user. 

It, therefore, only remains to consider the instances of previous 
users or publication set out in the summons. Of those the most 
important are two patents taken out in America, viz., Bae's patent 
and Simpson's. 

Eae's patent need not detain us long. He describes a method 
for the extraction of gold from ores by the joint action of elec- 
tricity and " suitable liquids or chemical preparations, such, for 
instance, as cyanide of potassium." There is nothing to show that 
his discovery was of practical utility. Further, he gives no 
information as regards the strength of the potassio cyanide solu- 
tion, while the great contention of the defendant is that MaoAxthur- 
Forrests were the discoverers of the utility of a very dilute 
solution. 

The patent of Simpson, on the other hand, is of the utmost im- 
portance. Mr. Wessels, for the plaintiff, has stated that he is ready 
to rest his case on that alone ; and, for myself, personally, the 
great difficulty in the case has been the question whether Simp- 
son's patent is not an anticipation of the MacArthui'-Forrest 
process. 
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1896 The patent of Simpson, which was taken out in America in 

hI^ 1885, is for a process for extracting gold, silver, and copper from 

"■ ^ their ores. The ore is first crushed fine. Then it is treated with 

AfhicanGold . . . 1 • n -ii ji 

Keooveet Co. certain salts m solution, adapted to combine chemically with the 
Morice" J" i^^tal in the ore. Aiter being stirred, the mixture is allowed to 

stand till the solution has become clear. Then a piece or plate of 

zinc is placed in the solution, and on this the metal in the solution 
is precipitated. This metal can then be obtained from the zinc 
by scraping or dissolving the zinc. The salt-solution which is used 
consists of 1 lb. cyanide of potassium, 1 oz. carbonate of ammonia, 
g oz. chloride of sodium, and 16 quarts of water, or other quantities 
in almost the same proportions. This solution, says Simpson, is 
specially suited for ores containing gold, silver, and copper in the 
form of sulphurets. He adds : " For an ore containing gold and 
copper alone, I use cyanide of potassium and carbonate of ammonia 
in about the proportions mentioned. For ores rich in silver I use 
a proportionally larger quantity of chloride of sodium." The two 
claims in the patent are not in accordance with the specification, the 
confusion having probably arisen from the objections made by the 
Patent OlBoe to the patent as originally applied for. The first 
claim is : The process for separating gold and silver from their ores, 
which consists in exposing the ore to a solution of cyanide of 
potassium and carbonate of ammonia, and thereafter precipitating. 
The 2nd claim is : The process for separating metals from their 
ores, viz., by exposing the ore to a solution of cyanide of potassium, 
carbonate of ammonia, and a chloride of sodium. The claims are, 
however, of less importance than the specification, and we must 
consider that the invention is actually described in the specification. 
The most important part of the specification for the purposes of 
this case is the description of the way in which gold and copper 
can be extracted from an ore containing gold and copper without 
silver, viz., by a solution of 1 lb. of cyanide of potassium and 
1 oz. of carbonate of ammonia in 16 quarts of water. 

Those who maintain that Simpson's process is not an anticipation 
of the MacArthur-Forrest patent, lay stress on the 1 oz. of car- 
bonate of ammonia, as this chemical is not used in the last- 
mentioned process. The Court of Appeal in England has, in my 
opinion, attached too much importance to the carbonate of ammonia. 
The carbonate of ammonia is used in very small proportions. The 
strength of the solution is only 3 per cent, so far as regards cyanide 
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of potassium ; and the eartonate of ammonia is no more than 1896 

one-sixteenth of the cyanide of potassium. It is clear to me that hay 

Simpson did not regard the carbonate of ammonia as a solvent for . "■ „ 
1J HM. T. T 1 . . .... Aj'eioajt Gold 

gold, ihere has been much discussion as to his object in usmg Eecoveey Co. 

the carbonate of ammonia. But when we take notice of the jyioric^ J 

original specification for the patent, as contained in the Book of 

Exhibits (p. 143) attached to the plaintiS's American evidence, it 
appears that the object for which Simpson employed carbonate of 
ammonia was to dissolve copper. In Simpson's original specifica- 
tion rejected by the Patent Ofiice, the following occurred : " In 
extracting copper from its ores, I use carbonate of ammonia in 
proportions about one ounce to a quart of water." It thus appears 
that when there was gold, silver, and copper in the ores, Simpson 
used cyanide of potassium, chloride of sodium, and carbonate of 
ammonia to extract these metals ; when there was only gold and 
copper, he used cyanide of potassium and carbonate of ammonia ; 
when there was a large proportion of silver, he used more chloride 
of sodium; when there was only copper, he used carbonate of 
ammonia only. He regarded cyanide of potassium as the special 
solvent for gold. In any case, according to the evidence, the 
carbonate of ammonia does no harm, and may be beneficial by 
neutralizing the acids which would otherwise attack the cyanide 
of potassium. The carbonate of ammonia also involves no great 
addition to the cost. I am thus of opinion that, as laid down 
by the German Court, the carbonate of ammonia does not 
belong to the essence of Simpson's process, and that the addition 
of it is not in itself sufficient to justify me in deciding that 
Simpson's process was not an anticipation of the MacArthur- 
Forrest. 

I come now to the question of the strength of the solution of 
cyanide of potassium. It appears that the strength of Simpson's 
solution is 3 per cent, cyanide of potassium, while the MacArthur- 
Forrest solution is | to 2 per cent, cyanide of potassium. It has 
been argued with much force by Mr. Wessels that Simpson's solu- 
tion is also a dilute solution, that Simpson's process is therefore 
actually the same as the MacArthur-Forrest, and that it makes no 
difference if Simpson was not acquainted with the special utility of 
a dilute solution ; it is not necessary that an inventor should see 
everything involved in his invention. We are also asked how it is 
possible for the Court to restrict Simpson's solution to 3 per cent., 

o.iii u 
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1896 and to allow the MacArthur-Forrests to include in their invention 

Hv^ a solution of less than i per cent. : for it is proved that in the 

"■ employment of the latter process at Johannesburg, solutions of 

BeooveetCo. even j per cent, are made use of, that is, of half the weakest 

Moric7 J solution mentioned in the patent. It is further pointed out that 

the use of the Simpson process would of itself lead to a very dilute 

solution, as people would attempt to weaken the solution for the 
sake of economy. On all this the argument is founded that the 
original idea of a dilute solution is contained in Simpson's process, 
and that the MacAi-thur-Forrest patent is merely an extension of 
this idea. According to an American Judge, in the well-known 
case of Smith v. NicJioHs (Wallace's Supreme Court Reports XXI., 
p. 112): "A mere carrying forward or new or more extended 
application of the original thought, a change only in form, pro- 
portions, or degree, the substitution of equivalents, doing substan- 
tially the same thing in the same way, by substantially the same 
means with better results, is not such an invention as will sustain 
a patent." 

Admitting that there is much force in these arguments, I am 
stni of opinion that Simpson's patent does not satisfy the require- 
ments of an anticipation. According to Robinson, on the Law of 
Patents, sects. 335 and 336, the previous patent must give the 
same idea to the world in the same state of completeness as the 
later patent. The invention described in the previous patent must 
be complete and practical. Now, in Simpson's process the idea is 
by no means set out with completeness. The solution of cyanide 
of potassium, although it cannot be called a strong solution, is yet 
so strong as to show that Simpson did not reach the pith of the 
discovery. This patent does not satisfy the test laid down by Lord 
Westbury (in Hills v. Evans, 8 Jur. N. S., p. 526) that : " The 
prior knowledge of an invention, to avoid a patent, must be know- 
ledge equal to that required to be given by a patent, namely, such 
knowledge as will enable the public to perceive the very discovery, 
and to carry the invention into practical use. . . . The 
information as to the alleged invention, given by the prior publica- 
tion must, for the purpose of practical utility, be equal to the 
subsequent patent. It is, in my opinion, not proved that Simpson's 
process would have produced practical results. It is true Von 
Gemot and Williams have given evidence of successful experiments, 
alleged to have been carried out according to the Simpson process. 
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As a fact, it appears that those experiments were not according to 1896 
the Simpson process, but according to the MacArthur-Forrest h^ 
process, with the addition to the solution of a small quantity of '»■ 

carbonate of ammonia. Although a solution of 3 per cent. Reooveet Co. 
cyanide of potassium was supposed to be used, the solution was ^ ". j 
diluted by washing the quartz. The water seems also to have — ■' 
been proportioned according to the MacArthur-Forrest process ; 
and the solution was drawn ofE in accordance with the same 
process. The duty of persons who thus test a previous invention 
is, in the words of Lord Justice Chelmsford (in £etts v. Neilson, 
III. Ch. Ap., p. 429), "Fairly and honestly to confine their 
attention solely to the description given in the specification, and to 
work exclusively upon the information it conveys." Bettel, 
another witness, experimented with Simpson's process in 1885, 
thus before the date of the MacArthur-Forrest process ; and he did 
not arrive at a satisfactory result. The fact, too, that Simpson's 
process was never put to practical use gives rise to a strong 
presumption that it was of no utility. According to the case 
referred to above, the person who alleges a previous patent as an 
anticipation is bound to satisfy the judge that the previous patent 
"had put the public in possession of a useful invention, and 
furnished it with the knowledge necessary to carry it into practice, 
if not with infallible success, at least with reasonable certainty." 
And, as regards Simpson's patent, I am not satisfied on this point. 
It is true that if Simpson's process had been put to practical use 
it would probably in course of time have been discovered that a 
3 per cent, solution was too strong, and that it was better to 
use a solution of less strength. But this does not seem to me to 
be sufficient to make the process an anticipation. Thus Eobinson 
observes in sect. 335, " So, when the inventor of the patented 
invention has included in his art or instrument some act or pai-t 
without perceiving its significance, and thus in patenting it fails to 
specifically describe such part or act, although if his invention had 
been practically employed, such act or part might have become known 
to the public, his patent does not place it in their reach." The 
MacArthur-Forrest patent was applied to practical use, and in the 
practical application it was found that a more dilute solution than 
the half per cent., mentioned in the specification, can be used. 
Moreover, the modus operandi of a very dilute solution is revealed 
in the patent. Thus, on those grounds, Simpson's patent stands 

tj2 
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on a different footing from the MacAxthur-Forrest's, as regards 
the dilution of the solution. 

I am ready to admit the argument of Mr. Wessels that the 
too^Y " MaoArthur-Forrest patent should be regarded as an improvement 
^ — J on the Simpson process. But I do not agree with him that it was 
°!^ ■ obligatory to state this fact in the specification. It is not to he 
expected that a person taking out a patent in this country should 
make mention of an unsuccessful foreign patent, of which the later 
patent can he regarded as an improvement. It would, perhaps, he 
different if Simpson's process had been patented in this country. 
The question whether the improvement contains an original 
element, or, on the other hand, is merely " a carrying forward, or 
new or more extended application of the original thought," is 
somewhat difficult to answer. This is to apply a psychological test 
to an invention, and the result will in a large measure depend on 
the tendency of mind of the Judge who applies it. As regards 
myself, it appears to me that, taking into account the various points 
of improvement which distinguish the Simpson from the Mac- 
Arthur-Forrest process, it may be said that the latter displays 
originality or inventive skill. 

I have thus found that the second claim of patent No. 47 
contains novelty, and that the persons alleged in the patent were 
the first and true inventors. I have now to consider the other 
objections to the patent contained in the summons. 

One of these objections, appearing in sect. 6 c of the summons, 
is that the invention is not patentable in terms of Article 1 of the 
Patent Law. I do not see any force in this objection. The 
requisites of patentability are according to Article 1 of the Patent 
Law that the invention is " a new invention in the field of industry, 
adapted for being dealt with as an object of trade or labour." The 
invention now in question satisfies those requirements. It is an 
invention in the field of industry, and it is exploited as an industrial 
object. It is not merely a scientific discovery. 

The next objection, appearing in sect. 6 d, is on the ground that 
the specification attributes an action of the solution exclusively on 
the precious metals, and that this is incorrect. This is, however, 
not a proper reading of the specification, which states that a very 
dilute solution " must have a selective action in order to dissolve 
the gold or silver in preference to the baser metals." 

The last objection is of more importance. It is that "the 
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method of making the solution prescribed in the specification is 1896 
insufficient and not definite, hut experimental, and that it is vague, hat 
as it lays down no definite rule and contaias no precise directions , ^- „ 

. • f. APEIOAirGrOLI) 

as to the proportions of the quantity of cyanogen to the precious Eecoveey Co. 
metals, and is inconsistent with what occurs later in the same Morioe'j 

specification, viz., in claim No. 2." This objection rests so far on 

good grounds that it is in a great measure left to the person making 
use of the invention to proportion the strength of the solution to 
the gold and the ore. It is probable that ore containing different 
minerals, and containing a greater or less amount of gold, from a 
few pennyweights to 20 ozs. per ton, will require different strengths 
of solution. But the specification gives no directions on this point, 
and leaves it to be ascertained by experiment. There is, however, 
much evidence to the effect that the specification is sufficient for 
persons acquainted with the subject. And if a patent contains a 
genuine discovery, it is, in my opinion, no ground for cancelling it 
that it does not reveal all that it is desirable to know. The 
discoverer has communicated all that he knew himself ; and any 
person who makes a new discovery by which a definite rule for the 
application of the solution can be laid down is entitled to a patent 
for an improvement. 

It has been pointed out by Professor Raymond that the specifi- 
cation is misleading when cyanogen gas or free cyanogen is made 
use of. But in the proposed amendment of the patent the use of 
free cyanogen has been disclaimed. 

I find, therefore, that the second claim of patent No. 47 is good, 
and that the defendant is thus entitled to an amendment of the 
patent more or less in terms of its petition of June 5, 1895. But 
as it may be desirable to hear the advocates of the plaintiff as 
regards the details of the emendation, I shall not grant the amend- 
ment at this stage, but only declare that the defendant is entitled 
to an amendment in the spirit of its petition. 

Finally, I come to patent No. 74. I have already devoted so 
much space to the discussion of the former patent, which is the 
real bone of contention, that, with regard to patent No. 74, I 
shall content myself with merely giving a short statement of my 
conclusions. The first claim of the patent, viz., for the treatment 
of ores with an alkali or alkaline earth preparatory to applying 
the solution of cyanide of potassium, appears to me not to be new. 
The special object of the alkali may not be so much to neutralize 
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1896 free acids as, according to Mr. Esselen's statement in his rejoinder, 

H^ to replace the weak bases of certain salts by strong bases, and thus 

"• to prevent the dissolution of the salts ; but in any case it appears 

Beoo¥eey Co. to me that the object is, in one way or another, to protect the 

MorioT J cyanide of potassium against acids. And the use of alkali in such 

- — processes is nothing new. The second claim — for the precipitation 

of gold and silver from solution by means of freshly cut, finely 

divided zinc — also appears to have been anticipated. The third 

claim, viz., for the extraction of gold and silver by a combination 

of processes', consisting in the preparatory treatment of the ore 

with an alkali, the dissolution of it in cyanide of potassium, and 

the precipitation by means of freshly cut, finely divided zinc, also 

appears to me not to be patentable. As Professor Raymond has 

remarked, the three processes do not form a true combination. 

There are undoubtedly combinations which may be patented, 

although none of the elements thereof are new. But there must 

be a certain unity in the combination as a whole. And this seems 

to me not to be found in the combination of patent No. 74. 

I am, therefore, of opinion that patent No. 74 must be can- 
celled. 

My judgment in the case as a whole is therefore : 

That the first claim of patent No. 47 is declared to be 

void ; 
That the defendant is entitled to an amendment of patent No. 47 
in the spirit of its application for emendation of June 5, 
1895; 
That patent No. 74 is declared to be void ; 
That the plaintiff is entitled to costs up to the date of the 
application for amendment, after which there is no order 
as to costs. 

JoRissEN, J. : The principal object of this action on the part of 
the plaintiff is the setting aside of a patent of which the defendants 
are now the proprietors, having obtained such from the. original 
patentees, Messrs. MacArthur and Forrest, by purchase. The 
latter obtained from the Government of the Republic, on the 
23rd September, 1888, and the 29th March, 1889, two patents, 
Nos. 47 and 74, both granting to them generally the exclusive 
right to dissolve gold from ores by means of cyanogen, or a com- 
bination of cyanide with potassium with the use of zinc. 
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The plaintiff bases his claim first and specially on the following 1896 

grounds. I give them here in a different order : — H^ 

1. That the invention is not patentable in terms of Article 1 of . *• „ 

,, _ -.X ,-. r^o^, AeeioanGoli) 

the ratent Law No. 6, 1887. Keooveey Go. 

2 and 3. That the so-called inventors were not the true and fii'st joru^ j 

inventors, and that the invention is not new, or was not 

new when the patent was granted. 

A few other grounds, more particularly concerning the nature 
of a patent, I will discuss later on. 

The defendants came into Court with a series of exceptions, 
■which, however, have already previously been dealt with by this 
Court, and for the rest limit themselves mainly to a general denial, 
or, rather, to a special denial, where the plaintiff attacks the nature 
of the patent. To this I will also refer later on. 



Defendant's Patent. 

I confine myself first of all to patent No. 47, because patent 74 
stands or falls with this first. Patent 47 was obtained on the two 
following claims : — 1. The process of obtaining gold and silver 
from ores and other compounds consisting in separating them by 
treating the powdered ore with a solution as above mentioned, 
containing a very small quantity of cyanogen, or a cyanide, or a 
cyanogen-yielding substance, substantially as described above. 
2. The process of obtaining gold and silver from ores and other 
compounds, consisting in extracting them by treating the powdered 
ore or compound with a dilute solution containing a quantity of 
cyanogen, or a cyanide, or a cyanogen-yielding substance, the 
cyanogen of which is proportioned to the gold or silver, sub- 
stantially as hereinbefore described. What is the difference 
between point 1 and point 2 ? 

After having reviewed the evidence, I conclude that the 
difference exists herein : That in point 1 it claims the undefined 
unconditional use of all cyanide solutions for the extraction of 
gold and silver, to which is only added, that these solutions must 
contain a very small quantity of cyanogen ; whilst in point 2, it is 
specially stated that the cyanogen must be in proportion to the 
gold or silver. In the foregoing specification we find the following 
concerning the proportion : " In the treatment of the ores, &c. . . . 
which run 20 ozs. or less of gold or silver to the ton, we generally 
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1896 use a quantity of cyanide of which the cyanogen is equal in weight, 

Hat to from 1 to 4 parts in every 1,000 parts of ore or compound, and 

"■ the cyanogen is dissolved in a quantity of water equal to the weight 

Eeooveet Co. of the ore. In case of richer ores or compound, whilst we increase 

Jorissen J. ^^^^ cyanide to tally with the greater quantity of gold or silver, 

— : likewise the quantity of water is increased, in order to keep the 

solution dilute." 

Now, the first question I put myself is : "What has heen dis- 
covered here to comply with the provision of the law in Article 1 ? 
" Every person who discovers a new invention suitahle to he applied 
to the industries as an object of commerce or industry, shall have 
the exclusive right to exploit that invention for his own benefit," 
&c. It will be best to hear the inventors themselves. Their 
evidence was taken on commission de bene esse, held in London. 
The evidence of the Brothers Porrest is of little importance con- 
cerning the particulars. They confine themselves to substantiating 
the elaborate evidence of Mr. MacArthur. They can hardly be 
looked upon as experts, seeing that both gentlemen are medical 
doctors and surgeons. The evidence of Mr. MacArthur consists 
of almost 60 pages, and runs (in printed papers of defendant's 
commission) from page 146 to 203, from Q,. 1963 to 2772. It 
appears therefrom that the said gentlemen from the 13th September, 
] 886, till the 26th January, 1887, commencing at 8 o'clock in the 
morning, made 159 experiments, in order to establish the relative 
strength of the different chemical substances for the solution of 
gold and sUver from their ores. From a practical point of view 
they were, for reasons more or less not of importance here, dis- 
satisfied with an exclusive treatment with quicksilver, as also with 
chlorination ; they tried bromide, chlorine, iodine, and ferro- 
chloride. Among the known solvents on their list of 1886, cyanide 
of potassium is also mentioned. (Q. 2011.) 

They abandoned ammonium, because this substance evaporates 
too soon. On the 26th January, notwithstanding that they had 
experimented since September, and also with cyanide, they had 
not yet made their discovery (Q. 2022). Only later on it became 
clear to them that the cyanide experiments were sufficient, as 
MacArthur clearly states d priori, it was not to be supposed that 
cyanide of potassium would act adversely on one of the other 
chemical substances, but through our experiments we have discovered 
that cyanide of potassium better brought about what we desired, 
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namely, in attacking the gold in its ores, and precipitating the baser 1896 
metals. On these grounds we patent the patent, being of opinion that hat 
we were entitled thereto as discoverers. In literature nothing was "• 

known to us v/hich shows that cyanide of potassium had this special Recovekt Co. 
action above other solvents, the more so since we speedily discovered j . -r . 
that a weak solution had the special quality of extracting more — 
gold and leaving the base metals unattaoked. Later on, in cross- 
examination, he stated what he understood by a weak solution 
(pages 174-5), namely, 8 per cent, in 1,000 parts water, and below 
it. I attach aU weight to this description by the author himself 
of his so-called invention. It appears to me that we have here 
solely to do with the usual scientific experiments of a practical or 
expert chemist, who tested the several practical values of generally 
known solvents of gold, also in ores, and who came to the con- 
clusion, after months of experiments, to confine himself to cyanide 
of potassium, especially as this solvent already, in a very dilute 
state, had given him sufficiently good results. The so-called in- 
vention cannot be better described than in the words of his own 
advocate, the renowned Sir E. Webster, who stated, at the first 
hearing of this patent before Judge Homer, 30th July, 1894 : 
" "What is the invention ? The invention was treating the ore 
with the cyanogen, or cyanide or cyanogen-yielding substance, and 
the (this) selective action is only a consequence, a property, an 
accident. It is no part whatever of the invention properly so- 
called, in any shape or form. My friend (the advocate on the 
other side, who had to defend himself (1) against a charge of having 
infringed the MacAa-thur-Forrest patent) confuses the result of 
the invention with the invention itself." This agrees altogether 
with and puts in a graphic form what MacArthur himself declared. 
In answer to Question 2085, " What did you in the end, discover 
in reference to the action of cyanide of potassium when you ex- 
perimented to extract gold from its ores? A. We found that 
cyanide of potassium gave the desired results, namely, to extract 
the gold and leaving the baser metals almost unattacked, at least, 
so far as the naked eye could discover." And then 0,3. 2092-3 in 
reference to the strength of the solution ? " We found that by 
the use of a weak solution we extracted the gold in sufficient 
quantities, that the consumption of cyanide was not so great as 
when stronger solutions were used, and that the base metals, as a 
matter of fact, seemed to be left untouched," Assuming now that 
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1896 we have here to deal -with a real discovery, does that comply with 

g^Y the requirements which are necessary for obtaining a patent ; is 

"■ „ there, now, accordina; to our law, a new invention in the domain 

Eecoveet Co. 01 industry r Mr. Lsselen, m the Degmnmg of his pleadmgs, 

■ Jorissen J l^-oted a sentence from Justice Bradley : " The object of the 

patent law is to reward him who makes an actual discovery or 

invention by which our knowledge is increased, and a step forward 
is gained in the useful arts. Such inventors deserve all encourage- 
ment. It has never been the intention of the law to grant a 
monopoly for each childish alteration, for each shadow of devia- 
tion from a principle, which in the natural course of events would 
be discovered by every skilled artizan or labourer in the ordinary 
course of his trade." Mr. "Wessels laid greater stress, citing the 
opinion of American judges, on the " inventive skill " necessary to 
render a pretended discovery or invention patentable. The dictum 
of Judge Bradley is too wide ; not every discovery by which our 
knowledge is increased is patentable. To take a recent case, could 
Professor Eontgen obtain a patent for his discovery of the action 
of the rays named after him ? Certainly not, unless he had, in 
addition to the general scientific discovery, discovered some process 
or other whereby these rays could have been utilised ia a simple, 
practical manner so as to be understood by the ordinary enlightened 
labourer. What is the value, therefore, of MaoArthur's evidence 
conoernitig the invention, when he states — 

First. That, after many experiments, he arrived at the conclusion 

that cyanogen, in its different solvents, is a better solvent 

for gold out of its ore than any other solvent known to him. 

Second. That a small quantity of it gives a sufficient result. 

Third. That the dilution must be in accordance with a supposed 

quantity of gold in the ores. 
Eourth. That he cannot say more than that he usually takes 
cyanogen ia weight of from 1 to 4 parts in every 1,000 
parts of ore. In richer ores, however, the quantity must 
be determined by practice. 
Fifth. He lays no claim to every possible solution of cyanides 

without noticing the strength. 
Question No. 2 is. Where is there any mention made in his 
invention of what, according to Mr. Esselen, constitutes the basis 
of his invention, namely, the special peculiarity of a dilute solu- 
tion having a specific power or a selective action on gold in prefe- 



Jorissen, J. 
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renee to base metals ? Nowhere ! Taking now tlie mvention in i896 

its initial stages, I come to the conclusion that the inventors only ^^ 

thought of the strength of the cyanogen, and that they convinced r. 

themselves that a dilute solution had abeady given good results ; eecoveet Co. 

hence in their various applications for a patent and in the specifi- 

tions they claim the unconditional use of cyanogen, and although 

they speak of a dilution they nowhere state what degree of dilution 

they claim. Only later on the special quality of a dilute solution 

was thought of, and, with all due deference be it said on my part, 

they have misled the Court of Appeal, in which Lord Halsbury, 

Lord Justice Lindley, and Lord Justice Smith sat, and chiefly on 

the authority of Professor Orookes, in maintaining that a strong 

solution of cyanogen attacks the baser metals without attracting 

the gold, whilst a weak solution is or is not powerless in respect of 

baser metals, but attracts the gold. As a matter of fact, this is 

incorrect, as the experiments of Caldeoott show. But, even if this 

were not so, it cannot be taken into consideration, seeing that the 

inventors at the time of their invention were not aware of it, 

did not think of it, and did not describe it in their specifications. 

I come to the conclusion, that the thesis of the selective action 
of a dilute solution took its rise only after the patent holders had 
thoroughly appreciated the judgment of Lord Eomer ; that they, 
after their success in the Court of Appeal, engineered and dissemi- 
nated a whole battery of chemical learning on that point, and finally 
even arrived at a theory which could prove their thesis, viz., the 
action of acids. This thesis forms no part of their invention. It 
is impossible for me to come to any other conclusion than that already 
stated, that the defendants in this action have actually claimed for 
themselves the use of all cyanogens in all possible proportions, and 
notwithstanding that they state that they do not lay claim to all 
possible proportions of cyanogen without regard to the strength, I 
look upon this limitation as niusory, because nowhere do they 
state the limitations of the strength or the weakness of the solu- 
tion for which they ask a monopoly. Conclusive proof for my 
finding, against their contention, is the clearly shown unwillingness 
of Mr. MacArthur on cross-examination (pp. 174-5), to explain 
what he really called a dilute solution. Cornered by Advocate 
MoUoy, he replied evasively : "If anyone used a solution stronger 
than 8 per cent. I would consult counsel as to whether he was 
infringing on my patent." 
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^96 This patent, according to my opinion, must be set aside shortly 

Hat and concisely on the following grounds : — 
AfeioanGold "'"■ ^^® ^^^ °^ cyanide is no invention of Messrs. MacArthux and 
Eeooveey Co. FoiTest's, and if they think they have discovered it, it is their mis- 
Joriesen J. fortune to have discovered something which was already known. 
Others after Columbus have discovered America. From the 
evidence it most clearly appears that it was generally known that 
cyanide dissolved gold, and that it had already been used — for 
instance, in electro-metallurgy. The defendants' contention that 
this only applies to plates of gold, gold leaf, or gold bars, but not 
to gold in ore, is of no value. From all evidence which controverts 
this I cite the evidence of Dr. Hahn, that he, as far back as 1886 
(and therefore before the patent of MaoArthur-Forrest), had used 
cyanide, and even cyanide of potassium, to extract gold from its 
ores, and more especially from Knysna ores. This invention, 
therefore, is not new. 

2. If one confines oneself to the claim for the use of a dilute 
solution, neither is this claim capable of being patented. Nowhere 
is the exact relation {goede vcrhouding) of the solution to the ore 
given. The patent contains no description of a technically applied 
process in such a manner that an expert can usefully apply it. 
The crushing, the carrying, and the placing of the ore in a vat are 
no new things. Everything, if there is a new invention, depends 
on the relation of the solution to the ore, and this is not specified. 
According to their own showing, it is left to practice to determine 
that relation. 

The inference is thus anew : Practically the patent claims the 
exclusive use of cyanide in all its proportions, and the usefulness of 
cyanide is a fact of general scientific knowledge. Besides (these) 
two grounds, there is the last and most important : the invention of 
MacArthur had been anticipated by two Americans, in the patents 
of Eae and Simpson. Concerning the patent of Eae, after having 
heard the evidence of Dr. Hahn, I have come to the conclusion that 
it is really an anticipation. Eae states : " My invention consists 
in the treatment of gold and silver from gold and silver ores by an 
electric or galvanic current, in order to separate the precious metals 
from the ore. In conjunction with the electricity suitable liquids or 
chemical preparations are used — for instance, cyanide of potassium. 
So that, by the joint action of electricity and the chemicals, the 
metal is brought into a state of solution, and is precipitated in a 
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refined state, &c." Because electricity is mentioned first, the 1896 

defendant alleges that electricity is the main point in Eae's patent, ^^ 

and cyanide of potassium only a secondary matter. This, according '"■ 

to my idea, is contrary to what Eae himself states : " by the action Ebooyebt Co. 

of the electric current the action of the chemical substances on the t • t 
. Jorissen, J. 

metals contamed in the ores is really accelerated." I deduce from 

that that Eae intended to let the chemicals remain the principal 
ingredients, and the electricity an accessory. What sort of acces- 
sory ? Not a chemical, but a mechanical accessory, said Dr. Hahn. 
Perhaps thus in effect on a like footing with the " carrying " of 
MacArthur. 

The patent of Simpson is undoubtedly an anticipation. I do not 
consider it necessary to enter into particulars ; I fully concur with 
what was said by Mr. "Wessels, supported by celebrated scientific 
witnesses. 

I express as my opinion, shortly and concisely, the words of 
J. P. MoTear, an official of the American Patent Office : " Appli- 
cants, MacArthur and Forrest, lay a wide claim for the use of 
cyanide solvents for the dissolution of gold and silver ore, but 
seeing that this method of dissolution of precious metals is well 
known in the industries, such a case is not patentable." The fact 
that Eae uses an electric current with his cyanide of potassium 
solution, or that the other patents (Simpson's among others) speak 
of cyanides with other salts, has nothing to do with the case. 
These patents are a complete bar to the granting of applicant's 
request. 

Judgment must therefore be for plaintiff with costs. 

Likewise must defendants' application to amend their patent be 
dismissed with costs. 

1. The original patent actually claims the exclusive use of 
cyanide in all its proportions, and to limit it would be a favour 
which the Court has no right to show. 2. To grant a patent for 
a dilute solution which, as has already been remarked, is not 
specified, and is entu'ely left to practice, and thus, in all pro- 
bability, would give to the defendants the right in a roundabout 
way to secure to themselves the monopoly of cyanide, which would 
be an injustice done to the public. 

1st May, 1896. 
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ABANDONMENT. See Gold Lav. page 

Schweizer' s Olaimholdera' Synd. v. Rand Exploring Syndicate . 114 

ACTION. Commencement of. 

An action commenoes only witli the issue of summons, and not 
with the sending of a demand. The Commercial Assurance Co. v. 



Rainier ■ 



AEBITEATION. Umpire— Deed of Submission. 

Where the deed of suhmission gave the right to the arbitrators to 
nominate an umpire, but did not give the right to such umpire to 
appoint some one else in his place, the Court refused to make the 
award of a person, nominated by the umpire, an order of Court. 
Van Boeschoten v. Rolertson 174 

ATTOENETS. Licences— Laiu 6, 1882, s. 7. 

Where two or more attorneys are practising as partners at the 
same place, it is not necessary for each member of the firm to 
take out a separate licence. Leyds v. Rooth and Weasels . . 106 

BILLS OF EXCHANGE. Promissory Note— Presumption. 

The possession of a promissory note by the payee raises a pre- 
sumption that it has not been paid. Crowder^. Brennan N.O. . 112 

CHAMPEETY. 

The Schweizer' s Claimholders' Eights Syndicate, Limited, was a 
company floated in the following circumstances. Certain syndi- 
cates and individuals laid claim to certain ground. These parties 
floated the Schweizer's Claimholders' Eights Syndicate, Limited, 
with a capital of 45,000?., and ceded their rights to the company 
in return for shares. Certain other parties, who had no interest 
in the ground in dispute, subscribed 3,500?. in cash, as working 
capital, and received in return 5,800 shares. The object of the 
company was to "take over the rights of certain persons and 
syndicates who lay claim to the ownership of certain claims on 
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PAGE 
the property known as Sohweizer's TownsMp, and more especially 
tlie following, &c." Held, that tlie real object of the company 
was to encourage litigation, and that the working capital was to 
be used in order to pay the costs, and that, therefore, the agree- 
ment between the original claimants and the persons who sub- 
scribed the working capital was champertous. Sc7iweizer's Claim 
holders' Bights Syndicate v. Rand Exploring Syndicate . . . 140 

COMPANY LAW. Cession of Contract — Flotation, Sale or otherwise. 

A. made a contract with B., by which he ceded to B. certain 
rights to prospect for minerals on a certain farm, together with 
the right to buy the minerals on such farm. The consideration 
was a certain sum in cash on the signing of the cession, and a 
further payment of 1,2501. in cash and 1,250 shares "on flotation, 
sale or otherwise of the property." B. subsequently ceded his 
rights to C, who was acting as trustee for a company to be floated. 
This company was then floated, and A. then claimed payment of 
the further consideration mentioned in the cession. Held, that 
there had been such a dealing with the property as was contem- 
plated under the cession, and that A. was entitled to judgment. 
SacJce and Saenger v. Schuler ........ 92 

Contract — Flotation. 

The plaintifl granted the defendant the right to prospect on certain 
' claims, with the right to purchase, sell, float into a limited liabi- 
lity company, or otherwise to dispose of the said claims, provided 
that on such purchase, sale, flotation or otherwise he should pay 
to the plaintiff 100?. a claim, or 100 shares in the company to be 
floated. There was a further provision in the contract that any 
syndicate floated merely for the purpose of proving and exploit- 
ing the claims should not be considered to be a company in which 
the plaintiff was entitled to receive shares. The defendant then 
ceded his rights under the contract to three other parties, one of 
whom in turn ceded his rights to the Klerksdorp Proprietary Mines, 
Limited, and the other two entered into an agreement to cede their 
rights also to the same company. The plaintifl then sued for 
payment of 100/. a claim or 100 shares in the Klerksdorp Proprie- 
tary Mines. ITeld (Morioe, J., dissenting), that there had been 
such a disposal of the claims as was contemplated under the 
agreement. Jooste v. Carlis 120 

Transfer Duty — Reconstruction — Change of Name. 

Where a company was reconstructed under a change of name, but 
with the same shareholders, held that transfer duty was payable 
imder Law Y of 1883, on the transfer of fixed property from the 
old to the new company. Registrar of Deeds v. Selati Gold 
Mining Co 11 
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OONTEAOT. Pleading— Verbal or WriUen— Syndicate. PAGE 

In pleading a contract, it is necessary to state whether the con- 
tract is verbal or in -writing. In suing a syndicate it is necessary 
lo join aU the members of the syndicate. Harvey v. Lucas . . 58 

OOSTS. Appeal. 

Where the appellant succeeds in obtaining a substantial amend- 
ment of the judgment in the Court below, he is entitled to the 
costs of appeal. Anker v. Reuter 96 

Practice — Tender. 

Where a defendant tendered the amount sued for, held that the 
plaintiff must be awarded costs up to the date of tender. Oauf 
■V. Rothschild 113 

Tender — Appeal. 

A. sued B. in the Court of Landdrost for 111. 5s. 6d. B. tendered 
the amount, and the Landdrost gave judgment for A. for 
111. 5s. 6d., but ordered A. to pay the costs. Held, on appeal, 
that A. was entitled to the costs up to the date of tender. Oauf 
V. Rothschild 113 

CRIMINAL LAW. Autrefois Convict — Incompetent Judge. 

A person who has been convicted before an incompetent judge, 
but whose conviction has been upset, may again be tried before a 
competent judge. The State v. Snuif 1 

Confiscation — Gold Law — Rights. 

Sect. 148 of Law 19 of 1895 provides that all persons guilty of 
insurrection, rebellion, or unlawful opposition to the Government 
or the lawful authorities within a proclaimed goldfield, shall, in 
addition to the ordinary legal penalty, forfeit all their "rights" 
and property situated within such goldfield to the State. Held, 
the word " rights" did not include aU personal rights, but only 
such as existed within the limits of the goldfield. It, however, 
included a banking account. State Attorney v. Farrar and others . 4 

Destruction of Property. 

There is no such crime as " destruction of private property," but 
there is a crime known as "malicious destruction of property 
belonging to another." Gourlie and Verkouteren v. The State . 68 

' — Gold Law — Mala Fides — Evidence. 

The Gold Law of 1894, s. 8Y, provides that any person who is 
guilty of mala fide pegging claims belonging to another shall be 
punished with a fine of not less than 25?. and not more than 
lOOZ., &c. 

K. had been convicted under this section and appealed. Counsel 
for the State admitted that there was no evidence of mala fides. 
The Court allowed the appeal without further argument. Kolbe 

V. The State 3 

o.iii X 
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CRIMINAL LAW. Indictment^ Amendment— Daie of Crime. PAGE 

At the trial of a criminal case, the counsel for the prosecution 
applied to amend the indictment by substituting "1890" for 
" 1895 " as the date of the crime. Held, that the amendment was 
too material, and it was therefore refused. The State v. Ooldherg 62 

Procedure — Indictment — Description. 

The description of a crime as "an oflence against the body" is 
not such an accurate description as is required by sect. 24 of the 
Criminal Procedure of 1866. The State v. Pietersen . . . 154 



- Indictment — Exception. 

An exception to an indictment must be taken in first instance, 
and not on appeal. Fulcher v. The State 61 

- No Crime comtituted — Licence — Section 2 of Law 13, 1887, reads 

as follows : — ■ 
"Dealers or storekeepers, traders or companies, carrying on busi- 
ness in this State are subject for each business or branch business 
to a fixed tariff rising proportionately to their sales, according to 
the following scale." 

P. was charged with contravention of this section, and was con- 
victed. Held, on appeal, that the section created no crime, and 
the appeal was therefore upheld. Ismail Mahommed Parrock v. 
The State 56 

- Perjury — Evidence. 

The evidence of one witness is not sufficient to support a con- 
viction for perjury. The State v. Willem 60 

- Procedure — Service of Indictment. 

Where a person is tried before a Landdrost, without being served 
with an indictment {acte van leschiildiging), it must be clearly 
proved that he has waived his right to such service. Waiver 
cannot be presumed. Cohen v. The State 152 

- Prosecution — Might to Appeal under Law 1, 1896, s. 1. 

The State Attorney has no right of appeal under Law 7, 1896, 
against a verdict by which an accused is found not guilty. The 
State V. de Jongh 94 

- Trespass — Law 5 of 1888. 

Where a person was accused of contravention of sect. 1 of Law 5 
of 1888, and there was no proof that he had been asked to remove 
and had refused, the conviction was set aside. Cooper v. The 
State 3 
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CRIMINAL LAW. Trial— Time. page 

The six months witliin wUoli, under the Criminal Ordinance of 
1866, an accused must he brought to trial, begin to run from the 
time -when he is committed for trial and not from the closing 
of the preliminary iuTestigation. The State v. Vloh . . .59 

Witness — Ohstinate refusal to answer question. 

Where a witness in a criminal case stated that he had destroyed 
the books of a syndicate because he thought the objects of the 
syndicate had ceased to exist : Held, that he could be compelled 
to state what, in his opinion, the real objects of the syndicate 
were. The State r. Schumacher 11 



DAMAGES. Breach of Promise — Seduction. 

Where in an action for damages for breach of promise to marry, 
it was preyed that the defendant had seduced the plaiatiffl under 
a promise of marriage, the Court gave exemplary damages to the 
amount of 5,000?. Hart v. Tates 201 

' Contributory Negligence. 



Damages refused where the Court was satisfied that the defendant 
had been guilty of contributory negligence. N, Z. A. S. M. v. 
Van Rooyen 103 

- Contract — Summons — Particulars. See Pbaotice. 

O'Neil v. Maherry and Donald 87 

- Coats — Appeal. 

- M., a native servant, sued his master for 101. as damages for 
assault. The master tendered 10s., but did not appear at the 
trial. The Landdrost gave judgment for 10s., but ordered the 
plaintifE to pay the costs. Held, on appeal, that where the Court 
is satisfied that the damages granted by the Court below are 
insufficient, it has power to increase them. The judgment was 
altered to judgment for the plaintifl for 21. with costs. Majoor v. 
Van Tonder 101 

- Flooding — Railway Regulations. 

Where, owing to the works of a railway company, the plaintiff's 
ground had been flooded on several occasions, and the defendant 
had paid no heed to the remonstrances of the plaintiff: Held, 
the plaintifE was entitled to exemplary damages. MorJcel v. 
N.Z.A.S.M. 71 

- Lihel — Apology. See Libel. 

Marais v. Volkssteni Co. 66 

x2 



308 INDEX. 

DIVOEOB. Adultery— Exception. PAGE 
Where in a summons for divorce the plaintiff alleged that adultery 
had heen committed hy the defendant with a certain woman 
during a period of fifteen years from January, 1881, without 
giving further particulars, exception was taken by the defendant 
that the summons was vague and ambiguous. Held, the excep- 
tion was good. Olaeser v. 0-laeser 69 

Domicile. 

The domicile of a wife is that of her husband. Ex parte P. J. 
Mostert 91 



ELECTION AGENT. Latv 3, 1894, s. 9— Salary. 

Law 3, 1894, sect. 9, provides that in no case shall election com- 
mittees at any election, or the spending of money, or opening of 
canteens, or any such furthering of the election of a candidate be 
allowed. 

The respondent engaged the appellant as an election agent at a 
salary of 11. a day. He paid appellant 111., but refused to pay a 
balance of 611., which the appellant claimed. An exception was 
raised in the Court below, that the claim was contra lonos mores, 
as being in conflict with sect. 9 of Law 3, 1894, and the exception 
was upheld. Held, on appeal, that in the absence of proof that 
the contract was for unlawful purposes it was binding. The 
appeal was therefore allowed. MacQregor v. De Meillion . . 9 

EVIDENCE. Hatidwrifing— Libel. 

The evidence of experts in handwriting must be accepted with 
great caution. Marais v. Smuts 158 

FIEE ASSUEANCE. Fraudulent Olaim— Proof. 

Where an insurance company refused to pay a claim on the ground 
that it was fraudulent : Held, that fraud could not be presumed, 
but should be clearly proved. Van Buuren & Co. v. Caledonian 
Insurance Co. .... ..... 52 

EOEEIGN JUDGMENT. See Peaotice. 

Smuts & Co. V. Solmctn 155 

FEATJD. Fire Insurance. 
See FiEE Insiteanoe. 



GOLD LAW. Abandoned Claims — Powers of Attorney. 

One Dodds pegged ofl certain claims under proper powers of 
attorney, These claims subsequently lapsed to the Government 
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owing to non-payment of licence moneys, and were sold at public 
auction. They were bought by one Duncker, who then obtained 
Licences for the number of claims bought by him, but under these 
licences he pegged other claims than those which he had bought. 
He was told by the claim inspector that it would not be necessary 
for him to file powers of attorney, as Dodds had done so when he 
originally pegged, and he did not file his powers of attorney. He 
then renewed his licences from month to month, and finally sold 
his claims to one Van Diggelen, who in turn sold to Barnato Bros. , 
the defendants. On the 20th of July, 1895, the plaintifl pegged 
the claims and brought an action for declaration of rights. Held, 
that Dodds' powers of attorney, having once been acted on, had 
lapsed, and that therefore the claims had never properly been 
pegged by Duncker, and that therefore the plaintifl was entitled 
to peg them. Undenvood v. Barnato Bros 33 

GOLD LAW. Ahandonmeiit — Not presumed. 

D. pegged claims on 22nd June, 1889. The licences were renewed 
on the 22nd July, 1889, but further renewal was refused in the 
following month. D. allowed the matter to rest for six years, but 
then, after the claims had passed to third parties, brought an 
action against the Mining Commissioner for renewal of his licences. 
Held, that an abandonment of his rights by the plaintifl could not 
be presumed, and that the renewal of the licences having been 
wrongfully refused, the plaintifl was not estopped by his conduct 
from claiming an order for renewal of his licences. Doyle v. 
L&yds N. 0. and Band Exploring Syndicate . . . . .22 

- Claims — Conversion into Claims. 

No one can obtain stands on the claims of a third party. Auret 

V. City and Suhurhan Q. M. Co 156 

^—^— Oovernment Ground — Effect of Proclamation — Where Grround 
subsequently hecomes Private Ground. 
By Proclamation of 5th June, 1888, all Government ground in 
the districts of Heidelberg and Potchefstroom was thrown open 
for prospectors under the Gold Law. At that time the farms 
Potfonteia and Geigerle, both in the Heidelberg district, were 
Government farms. Potfontein was transferred to the Council of 
the DutchEeformed Congregation of Waterbergin November, 1888, 
and Geigerle was transferred to the Lydenberg Congregation in 
September, 1889. Both farms were subsequently transferred to 
F. C. Elofl. The Proclamation of the 5th June, 1888, was with- 
dravm by Proclamation of the 22nd July, 1895, which took eflect 
from the 24th August, 1895. On the 23rd August, 1895, B. took 
out licences to peg on Government ground in the Heidelberg dis- 
trict. He then pegged claims on Potfontein and Geigerle. When 
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lie applied for a renewal of his licences in September, te was 
refused on tlie ground tliat the claims pegged were situated on 
private property. Held, that as the licences were granted to peg 
only on G-overnment ground they gaye no right to peg on private 
ground. Blahe v. Leyds N.0 203 

GOLD LAW. Laiu 18, 1892, s. 61 (c) — Provisional Prospecting 
Licences — Potvers of Attorney. 
If the necessary powers are not filed within thirty days after 
claims have been pegged under provisional licences, then the 
claims become open ground and do not revert to the Government. 
Laurie v. Beadon 212 

■ • Lav} li of 1894 — Corner and Centre Pegs — Jumper. 

Section 63 of Law 14 of 1894 provides that for seven days after 
pegging two centre pegs for each claim shall be suflScient 
beacons. Held, that this provision is vague and ambiguous, inas- 
much as there cannot be two centre pegs, and that where the 
law is ambiguous, a land fide pegger is entitled to more considera- 
tion than a jumper. Berriman Syndicate v. Simpson . . .135 

■ Law 14, 1894 — Criminal Law — Evidence. 

Section 87 of Law 14, 1894, provides that any person who mala 
fide pegs claims belonging to another shall be liable to a fine of 
not less that 251. and not more than 1001. 

K. was convicted under this section and appealed. Counsel for 
the State admitted that there was no evidence of mala fides. The 
Court allowed the appeal without further argument. Kolhe v. 
The State 3 

Law 14 of 1894 — Surplus Ground. 

In February, 1895, D. pegged 1,173 claims under 600 licences. 
On subsequent survey he found out his roistake. In the mean- 
time, however, N. had pegged the 1,173 claims under 1,173 
licences, and now claimed the ground, ITeld, that in the absence 
of proof of fraud on D.'s part he was entitled to 600 claims and 
that N. was entitled to the remaining 573 claims. Neulauer v. 
Van Diggelen and Wilson 131 

Law 14 of 1894 — Surplus Ground. 

On the 7th December, 1894, D. pegged off 105 claims under 75 
prospecting licences. He only discovered his mistake on the 
28th of March, 1895, when the ground was surveyed. On the 
30th March, 1895, he made written application, under sect. 64 (f) 
of Law 14 of 1894, for the surplus claims. His application was 
gTanted on the 6th of April, 1895, and he then took out 30 extra 
licences. On the 22nd of March, 1895, C, being duly furnished 
with licences, pegged 25 claims on the ground pegged by D. on 
the 7th of December, 1895, but on applying for a renewal of his 
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licences, he was refused on the ground that the ground belonged 
to D. Held, that C, having pegged before D. had obtained the 
extra licences, was entitled to 25 claims. Dawe v. Gordeaux . 128 

GOLD LAW. Law 19 of 1895, s. 89— Lapsed Claims— Powers of 
Attorney. 

N. was in legal possession of certain claims in May, 1895, and 
• paid licences regularly until December, 1895, when, owing to non- 
payment of licences, they lapsed to the Government. Ng attempt 
was made by N. to recover the claims during January, February 
and March, 1896; nor were the claims put up for public auction 
during the month of April, 1896. The Minister of Mines granted 
the claims again to N. on the 14th of April, 1896, and in May 
1896 N.'s licences were renewed, but no fresh pegging took place. 
D. pegged the claims on the 1st of July, 1896, contending that 
they were open ground. Held, that the claims became open ground 
on the 1st of May, 1896, as the Minister of Mines had no right to 
grant the claims to N. after the three months mentioned in 
sect. 89 of Law 19 of 1895 had lapsed. As N. had once pegged 
under the original powers of attorney, they were dead, and he 
could not be considered constructively to have pegged again 
under the same powers in May, 1896. Consequently the ground 
was open ground when D. pegged and he was entitled to the 
claims. Dyer v. Neuberger and Besponsible Cleric of Doornhop . 179 

Law 19, 1895, s. U8— Bights. 

Sect. 148 of Law 19, 1895, provides that aU persons guilty of 
insurrection, rebellion, or unlawful opposition to the Government 
or lawful authorities within a proclaimed goldfield, shall, La 
addition to the ordinary legal punishment, forfeit all their 
" rights " and property situated within such goldfield. Held, the 
word " rights " did not include all personal rights, but only such 
as existed within the goldfield. It did include a banking balance. 
State Attorney v. Farrar and Others 4 

Mynpacht — Reservation. 

Before the proclamation of the farm Doornkop, the owner re- 
served a mynpacht, and roughly beaconed it off. Five years 
after, the mjmpacht was properly surveyed and reduced to its 
proper legal area, and a mynpacht-brief was then applied for. 
Before the granting of the application the plaintifi pegged the 
ground as claims. Held, that although no application for a 
mynpacht-brief had been made tmtil five years after the pro- 
clamation of the farm, yet, inasmuch as such appKcation had 
been made before the ground was pegged, the owner could not be 
held to have abandoned his rights obtained under the original 
reservation. Latham v. Leyds and the Liquidators of the Klip- 
riversherg Estate and O. M. Co, ....... I-IR 
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GOLD LAW. Pegging without Licences — Deproclamation. PAGE 

L. applied in 1893 forlioenoes to peg certain claims on tlie farm 
Braamfontein, whioh had teen proclaimed on the 5th of June, 
1888. The Mining OommisBioner refused on the ground that he 
had received instructions- from the State Secretary to issue no 
further licences in respect to the farm. L. then pegged the 
ground without licences, but did nothing further until Decemher, 
1895, -when he made a written demand for licences. The farm 
had meanwhile, on the 24th August, 1895, been formally depro- 
claimed. L.'s written demand was refused. Held, in an appli- 
cation for a mandamus, that the original refusal was wrong, as a 
farm once proclaimed cannot be withdrawn from the proclamation 
by the instructions of the State Secretary, but only by a subse- 
quent proclamation repealing the former. IleJd, further, that L. 
having pegged without licences, obtained no rights by such 
pegging, and that having taken no steps to assert his rights to 
obtain licences before the formal deproclamation, he must be held 
to have acquiesced in the refusal of the Hoenoes, and could not now 
be assisted. Louwy. Mining Commissioner of Johanneshurg . 190 

Refusal to renew Licences — Abandonment. 

S. and S. pegged certain claims in ^February, 1889, under pro- 
specting licences. The renewal of the licences was refused in 
September, 1889. No protest was lodged against this refusal. 
In September, 1889, a contract was entered into between the 
Government and another party, by which the latter party was 
given the right to lay out the ground on which the claims were 
situated as a township. The ground was so laid out in March, 
1890, and was then put up for sale at a public auction, but most 
of it was not sold. No protest was lodged against the sale. In 1893 
the unsold ground was reconverted into claims. The successors 
in title of S. and S. then laid claim to the claims originally 
pegged by them. Held, that S. and S. must be considered to 
have tacitly abandoned their rights. Schweizer's Olaimholders' 
Syndicate v. Band Exploring Syndicate 114 



INSUEANCE. Action to he commenced. 

Where an insurance policy provided that any action on the policy 
must be commenced within six weeks after the damage occurred, 
and a letter of demand was sent within the stipulated time, but 
summons was issued after the lapse of six weeks : Held, that no 
action lay, as an action only commenged with the issue of sum- 
mons. Commercial Association Go. v. Maimer .... 



JURISDICTION. Landdrost. 
See Lauddeost. 
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LANDDEOST. Jurisdiction — Counter-claim,— Costs. PAGE 

Wiere a Landdrost lias found that there is a hona fide counter- 
claim beyond his jurisdiction, he should in granting absolution 
from the instance make no order as to costs. Fraser v. Oalleuski 181 



- Jurisdiction — Law 4, 1884, s. 2. 

Sect. 2 of Law 4, 1884, forbids the sale of gunpowder except 
under a licence, and sect. 7 of the Law provides a penalty of a 
fine not less than 151., and not more than 1,000^., or imprisonment 
for a period not less than one month and not more than fifteen 
years. 

J. was tried before a Landdrost for contravention of sect. 2, 
and was sentenced to a fine of lol., or in default to one month's 
imprisonment. Held, on appeal, that the crime was within the 
Landdrost's jurisdiction, and the sentence was accordingly upheld. 
Jordacm v. The State ......... 30 



Jurisdiction — Law 1, 1885. 

A Landdrost has jurisdiction on a charge of contravention of 
sect. 2 of Law 1 of 1885, although under that Law a penalty 
of lOOZ. (which is beyond the jurisdiction of the Landdrost) can 
be imposed. Cardinaal v. The State 74 

Jurisdiction — Perjury. 

A Landdrost has no jurisdiction on a charge of perjury. Tom 

V. The State 176 

The test of the jurisdiction of a Landdrost in criminal cases is the 
nature of the crime and not the penalty imposed. Ibid., per 
Kotze, 0. J nS 

LIBEL. Apology— Damages. 

A newspaper published the following passage : — " This is the actual 
state of affairs, which differs widely from the view of the Star, 
Land en Volh, the Cape Argus and other hii-ed Rhodes organs; 
and many Colonial papers, such as the South African Telegraph 
and the Zuid AfriJcaan, take our view ; but what are we to say to 
papers ia the service of Mr. Ehodes, which are published ia this 
country, such as the Star, Advertiser, Land en Volk, which act 
contrary to the true interests of the State and side with a foreign 
power ? " The editor and proprietor of Land en Volh instituted an 
action for libel. The defendant withdrew the insinuations and 
tendered an apology. Held, the apology was not satisfactory 
and that plaintiH was entitled to 501. damages with costs. 
Marais T- VolJcsstem Co, . 66 
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LIBEL. Criminal Charge — Innuendo. PAGE 

Wlieii a person is charged with criminal Hbel, the Court should 
give him the benefit of any possible innocent interpretation of the 
words used. Joriasen v. The State 153 

• Privilege — Statutory Duty. 

The members of the Volksraad were by law required to meet theic 
constituents annually, and to give a report of the work done during 
the previous Session of the Volksraad. A member of the Volks- 
raad, after having addressed a meeting of his constituents, was 
questioned concerning a letter published in the newspapers, which 
had been written by another member of the Eaad. He replied 
that the writer of the letter was "a low and cowardly liar." Sold, 
that the occasion was not privileged, and that the words per se 
were maUcious. Loveday v. Lomhaard . . . . .38 

■ Publication — Handwriting. 

The sending of a letter through the post is not a publication of 
the libellous contents thereof if the letter is addressed to the party 
libelled, and is opened by him ; but if the letter is opened by 
someone else then there is a publication of the libel. The deduc- 
tions of experts in handwriting must be accepted with extreme 
caution. Marais v. Smuts loS 

LICENCE. See Criminal Law. 

MASTER AND SERVANT Dismissal— Notice. 

Plaintiff was employed by the defendant as a barman at a salary 
of 201. a month. On the 21st of October plaintiff was accused by 
defendant with having stolen liquor and having sold it to Kaffirs. 
An altercation ensued, at the close of which the plaintiff said, 
"As you have no confidence in me I had better go." To which 
the defendant replied, " Under the circumstances you cannot 
possibly remain." The question was, Had the plaintiff, by using 
the words " I had better go," waived his right to a month's notice 
or a month's salary in lieu thereof ? Held, that the plaintiff was 
entitled to a month's salary in lieu of notice. Hollidge v. Men- 
delsohn and Blake .......... 99 

NOTICE. Servitude. See Seetitude. 

Weiliach v. DiedriJcsen and Bruiver . . . . , .80 

PAETNEESHIP. Practice— Summons. 

A partnership cannot be sued on a contract personally entered 
into by one of the partners, unless the summons alleges that such 
partner was acting on behalf of the partnership. WoolffY. Abra- 
hamson and Eckstein ......... 89 
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PLEADING-. Contract — Verbal or Written. page 
See OoNTEAOT 58 



Syndicate — Contract. 

See CoNTKACT 58 

PEAOTIOE. Cession — Exception. 

Where a summons is based on a cession, it must allege wlietter 
the cession is yerbal or written. Woolffy. Ahrahamson and Eckstein 89 

Exception — Translation of Documents. 

A defendant, sued on a promissory note, raised the exception that 
the deed of presentation was in English, and not, as was required 
by the Rules of Court, in Dutch. The exception was overruled, 
and the case ordered to stand over to enable the plaintifi to put 
in a proper translation. Eraser v. Coleman 101 

Foreign Judgment — Attachment of Account. 

When suing on a foreign judgment it is sufficient to attach to the 
summons a copy of the order of Court, and it is not necessary to 
attach a copy of the account on which the foreign judgment was 
obtained. Smuts & Co. v. Bolman 155 

Summons — Exception. 

The plaintiff alleged in his summons that he had leased to the 
defendant the sole right to trade on a certain farm on the express 
condition that he should conduct himself soberly and I'espectably, 
and should not interfere with the lessor's mission work ; but that 
the defendant had, in breach of his contract, led an immoral life 
and had seduced the native women belonging to the mission 
station of the plaintiiS ; and the plaintiff therefore claimed can- 
cellation of the lease. The defendant excepted — 

(1) That the summons disclosed no ground of action; 

(2) That the summons was vague and embarrassing, as it gave 
no particulars of the place where, or the time when, or the 
names of the women with whom, the alleged misconduct 
had taken place. 

The former exception was dismissed, but the latter was upheld. 
Oonin V. Pieters 86 

Summons — Exception. 

Where the summons claims a certain sum in terms of a contract, 
it is not necessary to set forth how the sum claimed is arrived at. 
O'Neil v. Maherry and Donald 87 

. Summons — Service — Rule 13 of Mules of Court. 

A defendant is duly summoned to appear in Court only by a 
summons served by the sheriff or his deputy. Baumann y. 
Duvenhage 75 
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PRINCIPAL AND AGENT. Withdrawal of Mandate. page 

A principal may at any time withdraw a mandate given to an 
agent, but lie is lia.ble to tis agent for all costs incurred on his 
behali up to the time of such withdrawal. A^iker v. Renter . . 96 

PROVISIONAL SENTENCE. Prima facie Defence. 

Where, on application for provisional sentence on a promissory 
note, it appeared that at about eighteen years before, but subse- 
quently to the due date of the promissory note, the defendant had 
assigned all his assets to the then holder of the note, and had 
never since received any demand for payment, provisional sentence 
was refused. Sivewriglit v. Liehenherg ...... 214 

EAILWAY COMPANY. Flooding— Damages. See Damages. 

MorkelY. N. Z. A. S. M. 71 

RATES. Government Property — Sanitary Board. See Sanitary Board. 

Adolfs V. Johannesburg Marhet Concession Co. .... 107 

BBS JUDICATA. Dismissal of the Claim. 

The dismissal of the claim is a final judgment, and the fact of 
such dismissal can be pleaded as an exceptio rei judicatw in a 
subsequent action between the parties on the same matter. 
Schutze V. J. and J. L. Bocher ....... 126 



SANITAPT BOARD. Bates— Government Property. 

The Market Buildings at Johannesburg were erected on land 
belonging to the Government, which had been leased for that 
purpose to a private company for a period of ninety-nine years, 
at the end of which period the buildings became the property of 
the Government. Held, that the property was not Government 
property within the meaning of the Sanitary Board Regulations, 
so as to be exempt from the payment of rates. Adolfs v. Johan- 
neshurg Market Concession Co. . 107 

SEEVITUDE. Notice— Law 3, 1886. 

Notwithstanding Law 3, 1886, a purchaser for value who has 
notice of a servitude is bound by such servitude. Weilhach v. 
Diedriksen and Bruwer 80 

SUMMONS. Service. See Practice. 

Baumann v. Duvenhage 75 

SYNDICATE, Pleading— Contract. 

See Contract ,58 
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TKANSPEE DUTY. Company— Reconstruction. See Company Lav. 

Registrar of Deeds v. Selati Gold Mining Co 64 

Law 7, 1883 — Cession of Mineral Rights. 

Certain owners of farms agreed to sell the coal rights on their 
farms to a company called the Transvaal Coal Co. Ltd. Part 
payment to the sum of 20,000?. was made, but the cessions were 
not registered. The Transvaal Coal Co. Ltd. then ceded its rights 
to the defendants for a consideration, on which transfer duty was 
paid. The owners of the farms then ceded the coal rights on their 
farms direct to the defendants, and the cession was then tendered 
for registration. The Registrar of Deeds refused registration 
unless a receipt for transfer duty on the 20,000?. was also pro- 
duced. Held, that no transfer duty was chargeable on the 
20,000?. Leyds N.O. v. Transvaal Consolidated Coal Mines, Ltd. . 95 

TEESPASS. 8ee CaiMmAL Law. 

Cooper v. The State ......... 63 



WILL. Mutual — Power of Revocation. 

A mutual will between husband and wife appointed the survivor 
as the sole and universal heir of the estate of the first dying " save 
as to the hereinafter-mentioned exceptions, consisting of legacies 
to the persons hereinafter named. We bequeath," then follow 
specific legacies of farms to various children, among them ' ' to 
Hendrina Pourie the farm Mooifontein." Then followed a fur- 
ther clause : "If any gold reef is found on any of the farms 
belonging to us the testators and allotted to the heirs, before the 
death of the survivor of us, then the profits arising from the 
flotation of a company to exploit such reef shall be divided 
equally among all my heirs or their children by representation. 
We nominate each other mutually as the executor or executrix 
of this our wiU," &c. Then followed the usual reservatory clause. 
The wife died first, and Hendrina Fourie, during the lifetime 
of the husband, sued him as executor for transfer of the farm 
Mooifontein. Held, that there had been no massing of the estates, 
and therefore she was only entitled to claim transfer of one-half 
of the farm. Skead v. Fourie 183 
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BIBLIOGRAPHY 40 

BILLS OF EXCHANGE— 

Willis 14 

BILLS OF LADING— 

Campbell , 9 

Kay 16 

BILLS OF SALE— 

Baldwin 37 

Indermaur 28 

Ringwood 15 

BUILDING CONTRACTS— 

Hudson . 12 

CAPITAL PUNISHMENT— 

Copinger 42 

CARRIERS— 

See RAILWAY LAW. 
SHIPMASTERS, 
CHANCERY DIVISION, Practice of— 
Brown's Edition of Snell ... 22 

Indermaur 25 

Williams 7 

And see EQUITY. 
CHARITABLE TRUSTS— 

Bourchier-Chilcott 47 

Cooke and Harwood .... 10 

Whiteford 33 

CHURCH AND CLERGY— 

Brice 33 

CIVIL -LK\N—See ROMAN LAW. 
CLUB LAW— 

Wertheimer 32 

CODES— Argles 32 

COLLISIONS AT SEA— Kay . . 16 
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Campbell ....,,. 9 

COMMERCIAL LAW— 
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Indermaur 24 

COMPANIES LAW— 

Brice 17 

Buckley 17 

Reilly's Reports 29 

Smith 39 

COMPENSATION— 

Browne 19 

Lloyd 13 

COMPULSORY PURCHASE— 

Browne 19 

CONSTABLES— 

SeeVOlACE GUIDE. 
CONSTITUTIONAL LAW AND 
HISTORY— 

Taswell-Langmead . . . , 21, 26 

Thomas 28 

Wilshere 26 

CONSULAR JURISDICTION— 

Tarring 42 

CONTRACT OF SALE— 

Willis 26 

CONVEYANCING— 

Copinger, Title Deeds .... 45 
Deane, Principles of . ... 23 

COPYRIGHT— 

Copinger 45 

CORPORATIONS— 
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COSTS, Crown Office— Short ... 41 
COVENANTS FOR TITLE— 

Copinger 45 
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Eversley 9 
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Foote 36 

INTERROGATORIES— 
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INTOXICATING LIQUORS— 
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JOINT STOCK COMPANIES— 

See COMPANIES. 
JUDGMENTS AND ORDERS— 
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JUDICATURE ACTS— 

Cunningham and Mattinson . . 7 
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Third Edition, in 8vo, price 2ls., cloth, 

THE LAWS OF INSURANCE: 

jFire, iLife, ^tctiient, ant ffiuarantef. 

EMBODYING 

CASES IN THE ENGLISH, SCOTCH, IRISH, AMERICAN, AND 
CANADIAN COURTS. 

By JAMES BIGGS PORTER, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 
ASSISTED BY 

W. FEILDEN CRAIES, M.A., and THOMAS S. LITTLE, 

OF THE INNER TEMPLE, BARRISTERS-AT-LAW. 

" We find little change in the scope of the book, but the cases decided since 1887, some of them are 
of considerable importance, together with the new Statute Law relating to the subject, have all been 
properly placed, and make the third edition as valuable as its predecessor. "We do not hesitate to 
recommend this book to. the continued favourable attention of the Legal profession."— Zaw Journal. 

" This work, which in the present edition has been brought down to the latest date, was originally 
published by Mr. Porter in 1884, with the view- of supplying a concise treatise on the Laws of In- 
surances within the compass of a moderate sized volume, and we have no hesitation in saying how 
excellently the author has attained that object, while overlooking or omitting nothing of importance. 
The book is one of great value." — Irish Law Times. 

** The issue of a third edition calls for little more than a record of the fact, for the previous editions 
of the book established its reputation as a lucid and exhaustive examination of the subject dealt with. 
It is still, so far as we know, the only book which embraces the whole Law of Insurance {excepting 
marine) and the present edition is as clearandconciscasever." — Manchester Guardian. 

" The third edition of Porter's most excellent and concise treatise on the laws relating to Insurance 
is now before us, and those with any knowledge of, or experience in, insurance affairs of any class or 
description, will knowthat, with the name of the author quoted, the contents will be at once inclusive, 

clear, concise and reliable Should certainly be on the shelves of every insurance office, 

and in the possession of every broker, as well as a necessary addition to a lawyer's library." — Liverpool 
yoitmal of Commerce. 

In Royal l2mo, price 20J., cloth, 

QUARTER SESSIONS PRACTICE, 

A VADE MECUM OF GENERAL PRACTICE IN APPELLATE AND 
CIVIL CASES AT QUARTER SESSIONS. 

By FREDERICK JAMES SMITH, 

OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW, AND RECORDER OF MARGATE. 

Third Edition. In one volume, 8vOj price 21J., cloth, 

A COMPENDIUM OF THE LAW RELATING TO 

EXECUTORS AND ADMINISTRATORS, with an Appendix of 

Statutes, Annotated by means of References to the Text. By W. Gregory 
Walker, B.A., Barrister-at-Law, and Edgar J. Elgood, B.C.L., M.A., 
Barrister-at-Law. Third Edition by E. J. Elgood, B.C.L., M.A. 



"We highly approve of Mr. Walker's arrange- 
ment The Notes are full, and as far as we 

have been able to ascertain, carefully and accurately 

compiled We can commend it as bearing 

on its face evidence of skilful and careful labour, 
and we anticipate that it will be found a very 
acceptable substitute for the ponderous tomes 
of the much esteemed and valued Williams." — 
Law Times. 



" Mr. Walker is fortunate in his choice of a sub- 
ject, and the power of treating it succinctly ; for 
the ponderous tomes of Williams, however satisfac- 
tory as an authority, are necessarily inconvenient 

for reference as well as expensive On the 

whole we are inclined to think the book a good and 
useful one." — Law youmal. 
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Second Edition, in 8vo, price 9^., cloth, 

THE LAW OF MAINTENANCE AND DESERTION, 

AND THE ORDERS OF THE JUSTICES THEREON. Second 
Edition, including the LAW OF AFFILIATION and BASTARDY. With 
an Appendix of Statutes and Forms, including the Summary Jurisdiction (Married 
Women's) Act of, 1895. By Temple Chevalier Martin, Chief Clerk of the 
Lambeth Police Court, Editor of the " Magisterial and Police Guide," &c., and 
George Temple Martin, M.A., of Lincoln's Inn, Barrister-at-Law. 

Third Edition. Crown 8vo, price ds. dd., cloth, 

THE LAW OF ARBITRATION AND AWARDS ; 

With Appendix containing the STATUTES RELATING TO ARBITRA- 
TION, and a collection of Forms and Index. Third Edition. By Joshua 
Slater, of Gray's Inn, Barrister-at-Law. 

Second Edition. Crown 8vo, price 6s., cloth. 

THE PRINCIPLES OF MERCANTILE LAW. By 

Joshua Slater, of Gray's Inn, Barrister-at-Law. 
In 8vo, price I2J., cloth, 

THE LAW AND PRACTICE OF DISCOVERY in 

the SUPREME COURT of JUSTICE. With an Appendix of Forms, 
Orders, &c., and an Addenda giving the Alterations under the 
New Rules of Practice. By Clarence J. Peile, of the Inner Temple, 
Barrister-at-Law. 

In one volume, 8vo, price i8j., cloth, 
THE LAW AND PRACTICE RELATING TO 

PETITIONS IN CHANCERY AND LUNACY. 

Including THE SETTLED ESTATES ACT, LANDS CLAUSES ACT, 
TRUSTEE ACT, WINDI;NG-UP PETITIONS, PETITIONS RELATING 
TO SOLICITORS, INFANTS, Etc., Etc. With an Appendix op Forms 
and Precedents. By Sydney E. Williams, Barrister-at-Law. 

Second Edition, in 8vo, price 7&s., cloth, 

A SELECTION OF PRECEDENTS OF PLEADING 

UNDER THE JUDICATURE ACTS IN THE COMMON LAW DIVISIONS. 

With Notes explanatory of the different Causes of Action and Grounds of Defence ; and 

an Introductory Treatise on the Present Rules and Principles of Pleading as 

illustrated by the various Decisions down to the Present Time. 

By J. CUNNINGHAM and M. W. MATTINSON. 

SECOND EDITION. 

By miles WALKER MATTINSON, of Gray's Inn, Barrister-at-Law, and 

STUART CUNNINGHAM MACASKIE, of Gray's Inn, Barrister-at-Law. 

REVIEWS. 

' ' The notes are very pertinent and satisfactory : the introductory chapters on the present system of pleading 
are excellent, and the precedents will be found very useful." — Irish Law Times. 

" A work which, in the compass of a single portable volume, contains a brief Treatise on the Principles 
and Rules of Pleading^ and a carefully annotated body of Forms which have to a great extent gone through 
the entirely separate sifting processes of Chambers, Court, and Judges' Chambers, cannot fail to be a most 
useful companion in the Practitioner's daily routine." — Law Magazine and Revievi. 
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In one volume, royal 8vo, price 2is. 

THE HISTORY AND LAW 
OF FISHERIES. 

By STUART A. MOORE, F.S.A. 

AND 

HUBERT STUART MOORE, 



OF THE INNER TEMPLE, BAREISTERS-AT-LAW. 



CONTENTS. 
Chapter PART I. — Introduction. 

I. — Of the evidence as to fisheries in the Domesday Book. 
II.- — Of putting rivers in defence. 
III. — Of presumptions with regard to fisheries. 

IV. — Of the presumption of ownership of the soil by the owner of the fishery. 
V. — Of the origin and subdivision of fisheries. 
VI. — Of the different kind of fisheries. 
VII. — Of the various descriptions of fisheries in ancient records. 
VIII. — Incorporeal fisheries in tidal water. 
IX. — Incorporeal fisheries in non-tidal water. 
X. — Of fishery appurtenant to or parcel of a manor. 
XI. — Of fishery appurtenant to a particular tenement. 
XII. — Copyhold fisheries. 
XIII. — Of fisheries in gross. 

XIV. — Of divided fisheries and the Royal draught. 
XV. — Of fisheries in ponds and lakes and the ownership of the soil. 
XVI. —Of fisheries in canals and artificial watercourses. 
XVII. — Of fishery in relation to navigation. 
XVIII.— Of fishing paths. 
XIX. — Of the public right of fishery and its limits. 
XX. — Of boundaries of fisheries. 
XXI.— Of change in the course of a river, and its effect upon the ownership of the 
XXII.— Of grants of fisheries. [fishery therein. 

XXIII. — Of evidence of title to fisheries. 
XXIV. — Of evidence of possession of fisheries in proving title. 
XXV. — Of the effect of user by the pubhc and others adverse to the owner of a 
XXVI. — Of the powers of an owner of a fishery to lease and license, &c. [fishery. 

XXVII.— Of proceedings for the protection of fisheries. 

PART. II.— Statute Law relating to Fisheries. 

I. — Summary of legislation relating to fish and fisheries. 
II. — Regulation of sea fisheries. 
III. — Registration and discipline of sea fishing boats. 
IV. — Statutory provisions relating to fisheries generally. 
V. — Statutorj' provisions relating to floating fish. 
VI. — Statutory provisions relating to shell fish. 
VII. — Regulation of salmon and fresh- water fisheries. 
VIII. — Powers of Boards of Conservators. 
IX.— Water bailiffs. 

X. — Statutory provisions as to the capture and destruction of salmon and fresh- 
XI. — Close seasons. [water fish. 

XII. — Licenses. 
XIII. — Sale and exportation offish. 

APPENDICES. 

Statutes with notes relating thereto. — .Sea and Salmon Acts. — List of Sea and Salmon 
Fishery Districts. — Orders in Council as to registration of sea fishing boats. — List of 
fisheries referred to in Domesday Book. — List of fisheries referred to in notes of ancient 
records in the Author's collection. — Index. 
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Second Edition, in royal 8vo, price 38J., cloth, 

THE LAW OF THE DOMESTIC RELATIONS, 

INCLUDING 

HUSBAND AND WIFE : PARENT AND CHILD : GUARDIAN AND 
WARD : INFANTS : AND MASTER AND SERVANT. 

By WILLIAM FINDER EVERSLEY, B.C.L., M.A., 

OF TKE INNER TEMPLE, BARRISTER-AT-LAW. 

"We are glad to see a second edition of Mr. Eversley's useful work. There is a convenience' in having 
the various subjects of which it reats collected in one volume, white at the same time each is handled 
with such fulness as to give the reader all the information he could expect in a separate volume. Mr. 
Eversley states the law with the most painstaking thoroughness, and has made an exhaustive survey of 
all the relevant statutes and cases. . . Great care has been taken to make the present edition complete 
and accurate, and a very full index adds to its utility.'' — Solicitors' Journal. 

'* Important statutes and cases have come into operation since the first edition, and this has induced 
Mr. Eversley to give the contracts of married women separate treatment. Careful revision to date now 
makes this treatise comprehensive and thoroughly reliable." — Law Times. 

"This is an important and almost a leading treatise on domestic law. The former edition was received 
with merited favour. Its value has become well known, and now, after an interval of eleven years, the 
learned author has brought out a second edition." — Laiv Joitma.1. 

" It is only necessary to refer to Mr. Eversley's learned and scholarlike work on ' The Domestic Rela- 
tions, a biSok which, though technically belonging to the forbidding ranks of ' Law Books,' is yet full of 
human interest, and written, moreover, in the English language." — Edinburgh Review. 

Second Edition, in one volume, royal 8vo, price 32^., cloth, 
THE LAW RELATING TO THE 

SALE OF GOODS AND COMMERCIAL AGENCY, 

SECOND EDITION. 
By ROBERT CAMPBELL, M.A., 

OF Lincoln's inn, barrister-at-law; advocate of the scotch bar, 

AUTHOR OF THE "lAW OF NEGLIGENCE," ETC. 



"An accurate, careful, and exhaustive handbook on the subject with which it deals. The excellent 
index deserves a special word of commendation." — Law Quarterly Review, 

" We can, therefore, repeat what we said when reviewing the first edition — that the book is a contribu- 
tion of value to the subject treated of, and that the writer deals with his subject carefully and fully. ' — 
Law Journal. 

Third Edition, in one volume, 8vo, price 28J., cloth, 
A TREATISE ON 

THE CONSTRUCTION AND EFFECT OF 
STATUTE LAW. 

WITH APPENDICES CONTAINING WORDS AND EXPRESSIONS USED IN STATUTES 

WHICH HAVE BEEN JUDICIALLY OR STATUTABLY CONSTRUED, AND 

THE POPULAR AND SHORT TITLES OF CERTAIN STATUTES. 

By HENRY HARDCASTLE, Barrister-at-Law. 
THIRD EDITION, REVISED AND ENLARGED, by W. F. CRAIES, 

BARRISTER-AT-LAW. 



" The result of Mr. Craies' industry is a sound and good piece of work, the new light thrown 
on the subject since 1879 having been blended with the old in a thoroughly workmanlike 
manner. Though less a student's manual than a practitioner's text-book, it is the sort of 
volume an intelligent perusal of which would educate a student better than the reading of 
much substantial law." — Saturday Review. 
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Fourth Edition, in 8vo, price 3<w., cloth, 

HANSON'S DEATH DUTIES; being the Fourth Edition of 

the Acts relating to Estate Duty finance. Probate, Legacy, and Succession 
Duties. Comprising the 36 Geo. III. c. 52 ; 45 Geo. III. c. 28 ; 55 Geo, III. 
c. 184; and 16 & 17 Vict. c. 51; the Customs and Inland Revenue Acts, 
^ 43 Vict. c. 14; and 44 Vict, c- 12; also the New Estate Duty Finance Acts, 
57 & 58 Vict. c. 30, and 59 & 60 Vict. c. 28 ; with an Introduction, 
Copious Notes, and References to aU the Decided Cases' in England, Scot- 
land, and Ireland. An Appendix and a full Index. By Alfred Hanson, of 
the Middle Temple, Esq., Barrister-at-Law, Comptroller of Legacy and Suc- 
cession Duties. Fourth Edition by Lewis T, Dibdin, M.A., D.CL., and 
F. H. L. Errington, M.A., Barristers-at-Law. 

reputation with the Profession, and all Interested 
in a somewhat difficult subject." — La-w Times. 

"Of all the various treatises on the subject to 
which the recent Acts have given birth, the one 
under review strikes us as the fullest and best, and 



" It is remarkable how surely a really good legal 
treatise finds favour with the Profession. The late 
Mr. Hanson's edition of the Acts relating to 'Es- 
tate, Probate, Legacy ajid Succession Duties,' is 

one of these The passing of the Finance 

Acts of 1894 and 1896 has caused the introduction 
of new matter. We recognise a decided iraprove- 
ment in the work, which we think will enhance its 



we heartily recommend it to all seeking instruction 
on these difficult statutes." — Irish Laiv Tunes. 



In one Volume, royal 8vo, price 50J. net, 

THE LAW AND PRACTICE IN LUNACY: with 

the Lunacy Acts, 1890-91 (Consolidated and Annotated) ; the Rules of Lunacy 
Commissioners; the Idiots Act, 1S86; the Vacating of Seats Act, 1886; the 
Rules in Lunacy ; the Lancashire County (Asylums and other powers) Act, 1891 ; 
the Inebriates Act, 1879 and 1888 (Consolidated and Annotated) ; the Criminal 
Lunacy Acts, 1800-1884; and a Collection of Forms, Precedents, &c. By A. 
Wood Renton, Barrister-at-Law. 



In 8vo, price 30J., cloth, 

THE PRACTICE ON. THE CROWN SIDE 

Of the Queen's Bench Division of Her Majesty's High Court of Justice 

(Founded on Corner's Crown Office Practice), including 
Appeals from Inferior Courts ; with Appendices of Rules and Forms, 
By F. H. SHORT, Chief Clerk of the Crown Office, and 

FRANCIS HAMILTON MELLOR, M.A., Barrister-at-Law. 



In 8vo, price I2j. , cloth, 

THE CROWN OFFICE RULES AND FORMS, 1886. 

The Supreme Court of Judicature Acts and Rules of the Supreme Court, 1883, relating to 
the Practice on the Crown side of the Queen's Bench Division ; including Appeals 
from Inferior Courts, Tables of Court Fees, Scales of Costs ; together with Notes 
Cases, and a Full Index. By F. H. SHORT, Chief Clerk of the Crown Office. ' 



In 8vo, 1867, price \(ss., cloth, 

CHARITABLE TRUSTS ACTS, 1853, 1855, 1860; 

THE CHARITY COMMISSIONERS' JURISDICTION ACT 1862- 
THE ROMAN CATHOLIC CHARITIES ACTS: ' 
Together with a Collection of Statutes relating to or affecting Charities, including the 
Mortmain Acts, Notes of Cases from 1853 to the present time. Forms of Decla- 
rations of Trust, Conditions of Sale, and Conveyance of Charity Land and a 
very copious Index. Second Edition. ' 

By HUGH COOKE and R, G. HARWOOD, of the Charity Commission. 
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Just Published, Demy 8vo, 152 pp. Price Ts. dd. 

THE LAW RELATING 



UNCONSCIONABLE BARGAINS 

WITH 

MONEY-LENDERS. 

INCLUDING the History of Usury to the Repeal of the Usury Laws, with Appendices, 
and containing a Digest of Cases, Annotated ; relating to Unconscionable Bargains, 
Statutes, and Forms for the use of Practitioners. By Hugh H. L. Bellot, M.A., 
B.C.L., and R. James Willis, Barristers-at-Law. 

INNER TEMPLE RECORDS. A Calendar of the. 

Edited by F. A. Inderwick, Q.C. Vol. I., 21 Hen. VIL (1505)— 45 Eliz. 
(1603). Vol. II., James I. (1603)— Restoration (1660). Vol. IIL, 12 Charles II. 
(1660) — 12 Anne (1714). Imperial 8vo. Roxburghe binding. 1896. 2af. per 
vol, net. 

In one Volume, Svo, price 20J., cloth, 
THE 

PRINCIPLES OF COMMERCIAL LAW; 

WITH AN APPENDIX OF STATUTES, ANNOTATED BY MEANS OF 
REFERENCES TO THE TEXT. 

By JOSEPH HURST and LORD ROBERT CECIL, 

OF THE INNER TEMPLE, BARRISTERS-AT-LAW, 

"Their compendium, we believe, will be found a really useful volume, one for the lawyer and the 
business man to keep at his elbow, and which, if not giving them all that they require, will place in their 
hands the key to the richer and more elaborate treasures of the Law which lie in larger and more exhaus* 
tivtf works." — Law Tttnes. 

"The object of the authors of this work, they tell us in their preface, is to state, within a moderate 
compass, the principles of commercial law. Very considerable pains have obviously been expended on the 
task, and the Dook is in many respects a very serviceable one.' — Law Journal. 

In 8vo, price 16^., 

THE LAW OF PRINCIPAL AND SURETY. 

By S. a. T. ROWLATT, M.A., 

LATE FELLOW OF KING'S COLLEGE, CAMBRIDGE ; OF THE INNER TEMPLE, BARRISTER-AT-LAW. 

"... Here will be found all the rights and liabilities of the surety, his defences, his releases, the 
effect of bankruptcy, and so on ; and as we said at the outset, the index forms a most excellent and 
comprehensive guide to the text. . . . We can quite believe that this text-book will take a respectable 
place among legal authorities." — Law Times. 

" He brings out fully in all its ramifications the nature of the law of guarantee." — Saturday Review, 

" Few branches of the law are more important or difficult than that relating to sureties. The latest 
addition to legal literature is a treatise by Mr. S. A. T. Rowlatt or. ' The Law of Principal and Surety,' 
which deals with the subject both exhaustively and ably. The work is excellent^ in style and 
arrangement, and ought to prove very useful to every lawyer who has occasion to- refer to iV^Globe. 

" There are too many works on most branches of the English Law, and too many writers eager to make 
books on almost every legal subject, however small. . It is, therefore, a remarkable fact that a subject so 
important as the Law of Sureties has been comparatively neglected, there being only one recent work 
of repute devoted entirely to the subject. For this reason we welcome Mr. Rowlatt's treatise, which has 
solid merits that ought to insure success. The book is a very goodone, and the author may be congratu- 
lated on the successful accomplishment of a difficult task," — Law Journal, 

C 2 
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Second Edition. In royal 8vo, price 30J., cloth, 

A TREATISE ON THE 

LAW AND PRACTICE 

RELATING TO 

LETTERS PATENT for INVENTIONS. 

WITH AN 

APPENDIX OF STATUTES, INTERNATIONAL 'CONVENTION, 

RULES, FORMS AND PRECEDENTS, ORDERS, &c. 

Bv ROBERT FROST, B.Sc. (Lond.), 

FELLOW OF THE CHEMICAL SOCIETV ; OF LINC0LN'& INN, ESQUIRE, BARRISTER-AT-LAW. 

" In our view a good piece of work may create a demand, and without disparaging existing literature 
upon the subject of patents, we think the care and skill with which the volume by Mr. Frost has been 
compiled entitles it to recognition at the hands of the profession. . . . Judging Mr. Frost on this 
ground, we find him completely satisfactory. ■ A careful examination of the entire volume satisfies us that 
great care and much labour have been devoted to the production of this treatise, and we think that patent 
agents, solicitors, the bar and the bench, may confidently turn for guidance and instruction to the pages 
of Mr. Frost." — Law Times. . .,,(., a 

" Few practice books contain so much in so reasonable a space, and we repeat that it will be found 
generally useful by practitioners in this important branch of the law. ... A capital index concludes 
the book." — Latv Journal. 

"The book is, as it professes to be, a treatise on patent law and practiccj the several topics being con- 
veniently arranged and discussed in the thirteen chapters which form the body of the work, to which 
are appended statutes, rules, and forms. The statements of the law, so far as we have been able to test 
them, appear to be clear and accurate, and the author's style is pleasant and good. . . . The book is 
a good one, and will make its way The index is better than usual. Both paper and type are also 
excellent." — Solicitors' Journal. 

Second Edition, In two volumes, royal 8vo, price 50^., cloth, 

A PRACTICAL TREATISE ON THE 

LAW OF BUILDING AND 
ENGINEERING CONTRACTS, 

And of the DUTIES and LIABILITIES of ENGINEERS, ARCHITECTS, 

SURVEYORS AND VALUERS, 

WITH AN APPENDIX OF PRECEDENTS, 

annotated by means of reference to the text and to contracts 

IN USE. 

AND AN APPENDIX OF UNREPORTED CASES 

ON BUILDING AND ENGINEERING CONTRACTS. 

By ALFRED A. HUDSON, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 



*' This is a book of great elaboration and completeness. It appears from the preface that the author has 
the twofold qualification of technical knowledge of building, gained as an architect, and devotion to the 
legal aspects of building, engineering, and shipbuilding contracts since he became a member of the bar. 
.... The list of cases cited covers fifty large pages, and they include, not merely English, but American 

and Colonial decisions The hookas a whole represents a large amount of well-directed labour, and 

it ought to become the standard work on its subject." — Solicitors' J our7ial, 

'* A very full index completes the book. Mr. Hudson has struck out a new line for himself, and pro- 
duced a work of considerable merit, andone which will probably be found indispensable by practitioners, 
inasmuch as it contains a great deal that is not to be found elsewhere. The Table of Cases refers to all 
the reports." — Law Journal. 

" Mr. Hudson, having abandoned his profession of an architect to become a barrister, hit upon the idea 
of writing this work, and he has done it with a thoroughness which every houseowner would like to see" 

bestowed upon modern houses The Index and Table of Cases reveal a vast amount of industry 

expended upon detail, and we shall be much surprised if Mr. Hudson does not reap the reward of his 
labours, by obtaining a large and appreciative public," — Lanxj Times. 
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Third Edition. In 8vo, price \os. 6d., cloth, 

OUTLINES OF THE LAW OF TORTS. 

By RICHARD RINGWOOD, M.A., 

OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW ; AUTHOR OP "PRINCIPLES OF BANKRUPTCY," &C,, 
AND LECTURER ON COMMON LAW TO THE INCORPORATED LAW SOCIETV. 



"We have always had a great liking for this work, and are very pleased to see by the appearance of 
a new Edition that it is appreciated by students. We consider that for the ordinary student who wants 
to take up a separate work on Torts, this is the best book he can read, for it is clear and explanatory, and 
has good illustrative cases, and it is all contained in a very modest compass, . . . This Edition 
appears to have been thoroughly revised, and is, we think, in many respects improved." — Law Students' 
journal. 

" The work is one we well recommend to law students, and the able way in which it is written reflects 
much credit upon the author." — Law Times. 

" Mr. Ringwood's book is a plain and straightforward introduction to this branch of the law." — Law 
yournal. 

*** Prescribed as a text-look by the Incorporated Law Society of Ireland. 

Sixth Edition, in 8vo, price 2ij., cloth, 

THE LAW OF COMPENSATION FOR LANDS, HOUSES, &c. 

UNDER THE LANDS CLAUSES CONSOLIDATION ACTS, THE RAILWAYS 

CLAUSES CONSOLIDATION ACTS, THE PUBLIC HEALTH ACT, 1875 ; 

THE HOUSING OF THE WORKING CLASSES ACT, 1890; 

THE METROPOLIS LOCAL MANAGEMENT ACT, 

AND OTHER ACTS, 

WITH A FULL COLLECTION OF FORMS AND PRECEDENTS. 
By EYRE LLOYD, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 

SIXTH EDITION. 

By W. J. BROOKS, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 



" in providing the le^al profession tuith a book which contains the decisions of the Courts oj Law attd 
Equity upon the various statutes relating to the Law of Compensation, Mr. Eyre Lloyd has long since 
left all competitors in the distance, and his book may mnu be considered the standard ivork upon the sub- 
ject. The plan of Mr, Lloyds book is generally kuffwn, and its lucidity is appreciated; the present quite 
fulfils all the promises of the preceding editions, and contains in addition to other matter a complete set 
of forms under the Artizatis and Labourers Act, iZjs, a/id specimefts of Bills of CostSf-whichwill be found 
a novel feature, extremely useful to legal practitioners." — ^Justice of the Peace. 

In crown 8vo, price 6j. , cloth, 

ESSAYS IN JURISPRUDENCE AND LEGAL HISTORY. 

By JOHN W. SALMOND, M.A., LL.B. (Lond.), 

A BARRISTER OF THE SUPREME COURT OF NEW ZEALAND. 

In demy Svo, price i8j., net, cloth. 

JURISPRUDENCE; OR, THEORY OF THE LAW. 

By JOHN W. SALMOND, M.A.. LL.B., 

BARRISTER-AT-LAW ; AUTHOR OF "ESSAYS IN JURISPRUDENCE AND LEGAL HISTORY." 
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Second Edition, in 8vo, price is. dd,, cloth, 

THE LAW OF 

NEGOTIABLE SECURITIES. 

CONTAINED IN A COURSE OF SIX LECTURES. 
Delivered by WILLIAM WILLIS, Esq., K.C., 

AT THE REQUEST OF 

THE COUNCIL OF LEGAL EDUCATION. 

'* No one can fail to benefit by a careful perusal " Mr. Willis is an authority second to none on 

of thLs volume." — Irish Law Times. the subject, and in these lectures he summarizes for 

'* We heartily commend them, not only to the the benefit not only of his confreres, but of the lay 

student, but to eyerybody— lawyer agd commercia pu blic the knowledge he has gained through close 

man alike." — The Accountaut. study and lengthy experience." 



In one large vol., 8vo, price 32.?., cloth, 

INSTITUTES AND HISTORY OF ROMAN PRIVATE LAW, 

WITH CATENA OF TEXTS. 

By Dr. CARL SALKOWSKI, Professor of Laws, Kbnigsberg. 

Translated and Edited by E. E. Whitfield, M.A. (Oxon.). 

In 8vo, price 4s. dd., cloth, 
THE 

NEWSPAPER LIBEL AND REGISTRATION ACT, 1881. 

WITH A STATEIWENT OF THE LAW OF LIBEL AS AFFECTING 
PROPRIETORS, PUBLISHERS, and EDITORS OF NEWSPAPERS. 

By G. ELLIOTT, Barrister-at-Law, of the Inner Temple. 
In 8vo, price Ts., cloth, 

THE SUCCESSION LAWS OF CHRISTIAN COUNTRIES, 

WITH SPECIAL REFERENCE TO THE LAW OF PRIMOGENITURE 
AS IT EXISTS IN ENGLAND. 

By eyre LLOYD, B.A., Barrister-at-Law. 

In royal 8vo, 1S77, price loj., cloth, 

THE CASE OF LORD HENRY SEYMOUR'S WILL 

(WALLACE a. THE ATTORNEY-GENERAL). 
Reported by FREDERICK WAYMOUTH GIBBS, C.B., Barrister-at-Law, 

l.ATE FELLOW OF TRINITY COLLEGE, CAMBRIDGE. 



STEVENS &> HAYNES, BELL YARD, TEMPLE BAR. 15 

Eighth Edition, in 8vo, price \os. 6d., cloth, 

THE PRINCIPLES OF BANKRUPTCY. 



EMBODYING 



The Bankruptcy Acts, 1883 and 1890, and the Leading 
Cases thereon ; 

Part of the Debtors Act, 1869; 

The Bankruptcy Appeals (County Courts) Act, 1884; 

The Bankruptcy (Discharge and Closure) Act, 1887; 

The Preferential Payments in Bankruptcy Acts, 1888 &. 
1897: 

WITH AN APPENDIX 

CONTAINING 

THE SCHEDULES TO THE BANKRUPTCY ACT, 1883; 

^ht ISanferuirtrg Enka, 1886, 1890, antr 1891; 

THE RULES AS TO THE COMMITTAL OF JUDGMENT DEBTORS, 

AND AS TO ADMINISTRATION ORDERS; 

REGULATIONS ISSUED BY THE BANKRUPTCY JUDGE; 

A SCALE OF COSTS, FEES AND PERCENTAGES ; 

€ljt Hills 0f ^ali! Ma, 1878, 1882, 1890, an& 1891, 

AND THE RULES THEREUNDER ; 

THE DEEDS OF ARRANGEMENT ACT, 1887; 



AND THE RULES THEREUNDER. 



By RICHARD RINGWOOD, M.A., 

OF TllH MIDDLE TEMPLE, BARRISTER-AT-LAW ; LATE SCHOLAR OF TRINITY COLLEGE, DUBLIN. 



" We welcome a new edition of this excellent student's book. We have written favourably of it in 
reviewing previous editions, and every good word we have written we would now reiterate and perhaps 
even more so. . . . In conclusion, we congratulate Mr. Ringwood on this edition, and have no 
hesitation in saying that it is a capital student's book." — La-w SiudeHts' Joiimal. 

"This edition is a considerable improvement on the first, and although chiefly written for the use of 
Students, the work will be found useful to the practitioner." — Law Times. 

" Mr. Ringwood's book has no<v been in exisitence for several years, and has always enjoyed the favour 
of those for whom it was written. The new edition — which^ fortunately, is not enlarged — will be found 
equally suitable with those which it follows for the purposes for which it is written, and, moreover, is 
quite up to date.." — Laiv Journal. 

" The author deals with the whole history of a bankruptcy^ from the initial act of bankruptcy down to 
the discharge of the Irankrupt, and a cursory perusal of his work gives the impression that the book 
will prove useful to practitioners as well as to students* The appendix also contains much matter that 
will be useful to practitioners, including the Schedules, the Bankruptcy Rules of 1886, 1890 and 1891, 
fhe Rules of the Supreme Court as to Bills of Sale, and various Acts of Parliament bearing upon the 
subject. The Index is copious." — Accountant's Magazine, 
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Third Edition, in one vol., price Tos., cloth, 

A COMPENDIUM OF THE LAW OF 
PROPERTY IN LAND. 

FOR THE USE OF STUDENTS AND THE PROFESSION. 

THIRD EDITION WITH ADDENDA, GIVING THE LAND TRANSFER 
ACT, 1897, WITH REFERENCES TO THE TEXT. 

By WILLIAM DOUGLAS EDWARDS, LL.B., 

OF Lincoln's inn, barrister-at-law. 

"Mr. Edwards' treatise on the Law of Real Property is marked by excellency of arrangement and 

conciseness of statement We are glad to see, by the appearance of successive editions, that the 

merits of the book are appreciated." — Solicitors' Jourttal. 

" So excellent is the arrangement that^e know of no better compendium upon the subject of which it 
treats." — Law Times. * 

"We welcome the third edition of Mr. Edwards' book. It has by this time secured a first place 
amongst students' books on Real Property, both by its admirable arrangement of topics and by the 
clearness of its statements. The present edition incorporates the Statutes and Cases for i8g6." — 
CatnbHdge JReview. 

"An established place in legal literature is occupied by Mr. W. D. Edwards* 'Compendium of the Law 
of Property in^Land,' the third edition of which has just been published." — The Globe. 

" We consider it one of the best works published on Real Property Law." — Law Students^ yofirfial. 

"Another excellent compendium which has entered a second edition is Mr. Edwards' 'Compendium of 
the Law of Property in Land.' No work on English law is written more perspicuously. "^Zaw Times. 

" The author has the merit of being a sound lawyer, a merit perhaps not always possessed by the 
authors of legal text-book^ for students." — Law Quarterly Review. 

"Altogether it is a work for which we are indebted to the author, and is worthy of the improved 
notions of law which the study of j urisprudence is bringing to the front." — Solicitors' yournal. 

Second Edition, with Supplement, in royal 8vo, price 46^"., cloth. 

THE LAW RELATING TO 

SHIPMASTERS AND SEAMEN. 

DUTIES, POWERS, RIGHTS, LIABILITIES, 
AND REMEDIES. 

Q.C. 



THEIR APPOINTMENT, 



By the late JOSEPH KAY, Esq., M.A., 
Second Edition. 

WITH A SUPPLEMENT 

Cotfiprising THE MERCHANT SHIPPING ACT, 1894, The Bules of 

Court made thereunder, and the (^proposed) Reflations fo r 

Preventing Collisions at Sea. 

By the Hon. J. W. MANSFIELD, M.A., and 

G. W. DUNCAN, Esq., B.A., 

OF THE INNER TEMPLE, BARRISTERS-AT-LAW. 

REVIEWS OF THE SECOND EDITION : 

Editors have carried out an arduous task carefully 
and well." — Law Journal^ April, 1894. 

"It has had practical and expert knowledge 
brought to bear upon it, while the case law is 
brought down to a very late date. Considerable 
improvement has been made in the index." — Law 
Times, April, 1894. , 



"It will, however, be a valuable book of refer- 
ence for any lawyer desiring to look up a point 
connected with the rights and duties of a ship- 
master or aseaman — the list of cases cited covers 
nearly seventy pages — while any shipmaster, ship- 
agent or consul who masters this edition will be 
well posted up. .... We hope this new 
Edition will be quickly appreciated, for the 



In royal 8vo, price los. 6d., cloth, 

THE MERCHANT SHIPPING ACT, 1894; 

With the Rules of Court made thereunder. Being a Supplement to KAY'S LAW 
RELATING TO SHIPMASTERS AND SEAMEN. To which are added the 
(proposed) Regulations for Preventing Collisions at Sea. With Notes By Hon T 
W. Mansfield, M.A., and G. W. Duncan, B.A., of the Inner Temple, Barristers- 
at-Law. 
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Eighth Edition, in royal 8vo, price 36^., cloth, 

BDCKLEY ON THE COMPANIES ACTS. 

THE LAW AND PRACTICE UNDER THE COMPANIES ACTS, 1862 to 1900 ; and 

THE LIFE ASSURANCE COMPANIES ACTS, 1870x01872; including 

THE COMPANIES (MEMORANDUM OF ASSOCIATION) ACT; 

THE COMPANIES (WINDING-UP) ACT, and the 

DIRECTORS' LIABILITY ACT. 

31 'JEwattat on the SJatu of Joint .Stotk ffiotttpanwa. 

CONTAINING THE STATUTES, WITH THE RULES, ORDERS, AND 
FORMS, TO REGULATE PROCEEDINGS. 

EIGHTH EDITION BY 

A. C. CLAUSON, Esq., M:A., 



OF LINCOLN S INN, BARRISTEK-AT-LAW. 



Third Edition, royal 8vo, price 38J., cloth, 
THE 

LAW OF CORPORATIONS AND COMPANIES. 

A TREATISE ON THE DOCTRINE OF 

ULTRA VIRES: 

BEING 

ka Investigation of tiie Principles which Limit the Capacities, Powers, and Liabilities of 
CORPORATIONS, 

AND MORE ESPECIALLY OF 

JOINT STOCK COMPANIES. 

By SEWARD BRICE, M.A., LL.D., London, 

OF THE INNER TEMPLE, ONE OF HIS MAJESTY'S COUNSEL. 

THIRD EDITION. 

REVISED THROUGHOUT AND ENLARGED, AND CONTAINING THE 
UNITED STATES AND COLONIAL DECISIONS. 



REVIEWS. 

". . . . On the ivhole, ive consider Mr. Brices exhaustive work a valuable addition to tke literature of 
the professio7i."—S>AT\JKUKY Review. -Wu 

" It is the Law of Corporations that Mr. Brice treats of (and treats of more fully, and at the ■ifcme 
time more scientifically, than any work with which we are acquainted), not the law of principal and 
agent ; and Mr. Brice does not do his book justice by giving it so vague a title." — Law youmal. 

"On this doctrine, first introduced in the Common Law Courts in East Anglian Railway Co. v. 
Eastern Counties Railway Co., Brice on Ultra Vires may be read with advantage." — Judgment of 
Lord Justice Bramwell, in the Case of Evershed v. L. &r> h. W. Ry. Co. (L. R., 3 Q. E Div. 141). 

In demy l2mo, price 6j., cloth, 

THE LAW OF SAVINGS BANKS SINCE 1878; 

With a Digest of Decisions made by the Chief Registrar and Assistant Registrars of 
Friendly Societies from 1878 to 1882, being a Supplement to the Law relating to 
Trustee and Post Office Savings Banks. 

By U. a. FORBES, of Lincoln's Inn, Barrister-at-Law. 
*^* The complete work can be had, price \os. 6d., cloth. 
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Fourlh Edition, in royal 8vo, price 40J. , cloth, 

THE JUDGMENTS, ORDERS, AND PRACTICE OF 
THE SUPREME COURT, 

CHIEFLY in RESPECT to ACTIONS ASSIGNED to the CHANCERY DIVISION. 

By LOFTUS LEIGH PEMBERTON, 

One of the registrars of the Supreme Court of Judicature ; and Author of " The Practice 
in Equity by way of Revivor and Supplement." 

"The work under notice ought to be of considerable service to the profession The forms 

throughout the work — and they are the most important element in it — appear to us to be accurate, and of 
the most approved type. This fact alone will commend the new edition to practitioners in the Chancery 
Division. There is a useful table of the Lord Chancellors and Judges at the beginning of the book, and a 
very full index concludes it." — Laiv Times. 

In demy i2mo, price ^s,, 

THE STATUTORY LAW RELATING TO TRUSTEE 

SAVINGS BANKS (1863-1891), together with the Treasury Regu- 
lations (1888 — 1889), and the Scheme for the Appointment of the Inspection 
Committee of Trustee Savings Banks. By Urquhart A. Forbes, of Lincoln's 
Inn, Esq., Barrister-at-Law, Author of "The Law Relating to Savings Banks" ; 
the "Law of Savings Banks since 1878"; and joint Author of "The Law 
Relating to Water. " 

In 8vo, price 15J., cloth, 
THE LAW AND PRACTICE RELATING TO 

THE ADMINISTRATION OF DECEASED PERSONS 

BY THE CHANCERY DIVISION OF THE HIGH COURT OF JUSTICE ; 

WITH AN ADDENDA giving the alterations effected by the NEW EULES of 1883, 

And an APPENDIX OF ORDERS AND FORMS, Annotated by 
References to the Text. 

By W. GREGORY WALKER and EDGAR J. ELGOOD, 

OF Lincoln's inn, barristers-at-law. 
In one volume, 8vo, 1875, price i8j., cloth, 

THE PRACTICE BEFORE THE RAILWAY COMMISSIONERS 

UNDER THE REGULATION OF RAILWAY ACTS, 1873 & 1874; 

With the Amended General Orders of the Commissioners, Schedule of Forms, and Table 
of Fees : together with the Law of Undue Preference, the Law of the Jurisdiction 
of the Railway Commissioners, Notes of their Decisions and Orders, Precedents of 
Forms of Applications, Answers and Replies, and Appendices of Statutes and Cases. 

By J. H. BALFOUR BROWNE, 

OF THE MIDDLE TEMFLE, K.C. 

In foolscap 8vo, superfine paper, bound in Vellum. 
*»* A limited number of copies have been printed upon large paper. 

SCINTILLAE JURIS. 

By CHARLES J. DARLING, Q.C., M.P. With a Frontispiece and Colophon by 
Frank Lockwood, Q.C, M.P. Fourth Edition (Enlarged). ' 

" ' Scintillae Juris' is that little bundle of humorous essays on law and cognate matters which, since the 
day of its first appearance, some years ago, has been the delight of legal circles. ... It has a quality 
of style which suggests much study of Bacon in his lighter yein. Its best essays would not be unworthy of 
the Essays, and if read out, one by one, before a blindfolded connoisseur^ might often be assigned to that 
wonderful book." — Daily Neius. 
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Now ready, Second Edition, in royal 8vo, price \%s. net, cloth. 

THE LAW SPECIALLY RELATING TO 
TRAMWAYS AND LIGHT RAILWAYS: 

AND CONTAINING 

T HE TRAMWAYS ACT, i8;o, and the BOARD OF TRADE RULES AND REGULATIONS 

RELATING TO TRAMWAYS, WITH NOTES; and the LIGHT RAILW/iYS 

ACT, 1896, and THE BOARD OF TRADE RULES AND REGULATIONS 

RELATING TO LIGHT RAILWAYS, WITH NOTES ; 

AND A FULL COLLECTION OF PRECEDENTS. 

By SEWARD BRICE, M.A., LL.D., London, 

ONE OF HIS majesty's COUNSEL, 

Author of ^^ A Treatise on t/ie Doctrine of Ultra Vires^" <2^c., 

AND 

B. J. LEVERSON, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 

** . ._ . The book is one which will be found thoroughly reliable ; the volume is altogether abreast of 
the decisions, and is a perfectly modern exposition of the subject of which it treats."^Xa7« Times. 

" , , Mr. Seward Brice has, as it might have been expected, dealt extremely well with the parts of 
his subject which c6ncern the constitution, powers and liabilities of tramway companies, and his chapter 
on finance is good." — Law Jowtvial. 

"The book is well arranged and clearly written. . . . Altogether we may say that the book leaves 
nothing to be desired to constitute a useful and reliable text-book upon an important branch of the law." 
— Irish Law Times. 

Now ready. Demy 8vo. 5^". net, 

INTERNATIONAL LAW IN SOUTH AFRICA, 

including THE FOLLOWING SUBJECTS : 

CONTRABAND FOR NEUTRAL PORTS, SUZERAINTY, PASSAGE OF TROOPS OVER 

NEUTRAL TERRITORY, CONDUCT OF WARFARE, ANNEXATION, LIMITED 

COMPANIES IN THE WAR, WITH A COMPARATIVE SUMMARY OF 

THE TRANSVAAL CONVENTIONS OF 1881 AND 1884, 

By TH. BATY, B.C.L., Barrister-at-Law. 



"Six brief essays on aspects of International Law are here presented touching the 

points arising for settlement in South Africa The collocation of interesting 

fragments and curious information is apparent, but principles are also enunciated, and 
the little work will be of considerable value at the present epoch. . . . Persons whose 
Ideas of legitimate warfare have been shocked and confused by the extraordinary language 
of some newspaper correspondents and the irrational attitude of part of the Press, will 
find in this book food for thought and reflection ; it ought to be widely read. " — Law 
Times. 

" The author is to be congratulated on having produced a most interesting and read- 
able book on an important subject. No Member of Parliament should be allowed to 
speak on the war unless he has read Mr. Baty's book." — Law Notes. 

" Mr. Baty's treatment is full, clear, and fresh, and well worthy of the attention 
of students of International Law. The concluding chapters on 'Annexation,' and 
' Limited Companies in the War ' are particularly good as well as logical. Mr. Baty 
gives an interesting and useful comparative summary of the Transvaal Conventions of 
1881 and 1884." — Law /ournal. 

In 8vo, 1876, price "Js. 6d., cloth, 

ON THE COMPULSORY PURCHASE OF THE UNDERTAKINGS 
OF COMPANIES BY CORPORATIONS, 

And the Practice in Relation to the Passage of Bills for Compulsory Purchase through 
Parliament. By J. H. Balfour Browne, of the Middle Temple, K.C. 
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Now ready, Third Edition, in crown 8vo, price 14^., cloth. 

THE LAW OF EVIDENCE. 

By S. L. PHIPSON, M.A., of the Inner Temple, Barrister-at-Law. 

" This is a very compendious and accurate volume on a subject which we fear is not studied as much as 
it should be. The arrangement is excellent, illustrations and examples being given in parallel columns. 
Its success is thoroughly justified." — Law Times. 

" The work is compact yet reasonably full, and the rules of law are accompanied by a large number of 
well-chosen illustrations. The book is somewhat longer than its predecessor, the text being amplified, the 
index enlarged, and the number of cases cited considerably increased." — Laiv Jotimal. 

" This second edition of Mr. Phipson's work seems to have been brought down to date with great care, 
and to have the English and Irish cases carefully collated. . . - . The author's mode of contrasting 
in parallel columns the decisions for or against a particular question, or drawing nice distinctions, can 
hardly be excelled. The author seems to have succeeded in producing a book handy in size, easy of 
reference, and replete with information." — Irish Law Times. 

In 8vo, price 5j-., cloth, 

THEORIES AND CRITICISMS OF SIR HENRY MAINE. 

By morgan O. EVANS, Barrister-at-Law. 

Contained in hi? six worlds, "Ancient Law," "Early Law and Customs," "Early 
History of Institutions," "Village Communities," "International Law," and 
"Popular Government," which works have to be studied for the various examina- 
tions. 

In 8vo, 1872, price Js. dd., cloth, 
AN EPITOME AND ANALYSIS OF 

SAVIGNY'S TREATISE ON OBLIGATIONS IN ROMAN LAI. 

By ARCHIBALD BROWN, M.A., 

EDIN. AND OXON., AND B.C.L, OXON., OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW. 



" Mr. Archibald Brown deserves the thanks 
of all interested in the science of Law, whether 
as a study or a practice, for his edition of 
Herr von Savigny's great work on 'Obligations.' 
Mr. Brown has undertaken a double task — the 
translation of his author, and the analysis of his 
author's matter. That he has succeeded in reducing 
the bulk of the original will be seen at a glance ; 



the French translation consisting of two volumes, 
with some five hundred pages apiece, as compared 
with Mr. Brown's thin volume of a hundred and 
fifty pages. At the same time the pith of Von 
Savigny's matter seems to be very successfully pre- 
served, nothing which might be useful to the 
English reader being apparently oinitted." — Law 
yonmal. 



THE ELEMENTS OF ROMAN LAW. 



Third Edition, in crown 8vo, 6s. 
A CONCISE DIGEST OF THE 

INSTITUTES OF GAIUS AND JUSTINIAN. 

IVitk copious References arranged in Parallel Coluvms, also Chronological and 

Analytical Tables, Lists of Laws, &=€, &'c. 

Prinsarily designed for the Use of Students preparing for Examination at 

Oxford, Cambridge, and the Inns of Court. 

By SEYMOUR F. HARRIS, B.C.L., M.A., 

WORCESTER COLLEGE, OXFORD, AND THE INNER TEMPLE, BARRISTER-AT-LAW, 
AUTHOR OF " UNIVERSITIES AND LEGAL EDUCATION." 



" T/iis book contains a summary in English of the dements of Roman Law as contained 
in the works of Gains and Justinian, ana is so arranged that the reader can at once see 
what are the opinions of either of these two writers on each point. From the vejy exact 
and accurate references to titles and sections given he can at once refer to the original 
writers. The concise manner in which Mr. Harris has -arranged his digest will render 
it most useful, not only to the students for whom it was ori^nally written, but also to those 
persons who, though they have not the time to wade through the larger treatises of Poste, 
Sanders, Ortolan, and others, yet desire to obtain some knowledge of Roman Law." — 
Oxford and Cambridge Undergraduates' Journal. 
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Fifth Edition, in crown 8vo, price ijj-., cloth, 

ENGLISH CONSTITUTIONAL HISTORY: 

FROM THE TEUTONIC INVASION TO THE PRESENT TIME. 

5«»tgnel) as a 'Ecxt-book tax cStebeitta sub others. 

By T. p. TASWELL-LANGMEAD, B.C.L., 

OP LINCOLN*S INK, BARRISTER-AT-LAW, FORMERLY VINERIAN SCHOLAR IN THE UNIVERSITY 

AND LATE PROFESSOR OF CONSTITUTIONAL LAW AND HISTORY, 

UNIVERSITY COLLEGE, LONDON. 

Fifth Edition, Revised throughout, with Notes, 
By Philip A. Ashworth, 

BAHRISTER-AT-LAW ; TRANSLATOR OF GNEISt's "HISTORY OF THE ENGLISH CONSTITUTION. 



"We heartily commend this valuable book to the study of all, whether Conservative or Liberal in 
politics, who desire to take an intelligent part in public life." — The New Saturday. 

" * Taswell-Langmead ' has long been popular with candidates for examination in Constitational 
History, and the present edition should render it even more so. It is now, in our opinion, the ideal 
students' book upon the subject." — Law Notes. 

"Mr. Carmichael has performed his allotted task with credit to himself, and the high standard of 
excellence attained by Taswell- Lang mead's treatise is worthily maintained. This, the third edition, will 
be found as useful as its predecessors to the large class of readers and students who seek in its pages 
accurate knowledge of the history of the constitution." — La-w Times. 

"To the student of constitutional law this work will be invaluable The book is remarkable 

for the raciness and vigour of its style. The editorial contributions of Mr. Carmichael are judicious, and 
add much to the value of the work." — Scottish Law Review. 

" The worlcwiU continue to hold the field as the best class-book on the subject." — Contemporary Review. 

" The book is well known as an admirable introduction to the study of constitutional law for students at 

law Mr, Carmichael appears to have done the work of editing, made necessary by the death 

of Mr. Taswell- Langmead, with care and judgment." — Law yourtial. 

" The work before us it would be hardly possible to praise too highly. In style, arrangement, clearness, 
and size, it would be difficult to find anything better on the real history of England, the history of its 
constitutional growth as a complete story, than this volume." — Boston {U.S.) Literary World. 

"As it now stands, we should find it hard to name a better text-book on English Constitutional 
History." — Solicitors' yournal. 

" Mr. Taswell- Langmead' s compendium of the rise and development of the English Constitution has 

evidently supplied a want The present Edition is greatly improved. . . . We have no hesitation in 

saying that it is a thoroughly good and useful vfork."— Spectator, 

" It is a safe, careful, praiseworthy digest and manual of all constitutional history and law.'' — Globe. 

"The volume on English Constitutional History, by Mr. Taswell-Langmead, is exactly what such a 
history should be." — Standard. 

" Mr. Taswell-Langmead has thoroughly grasped the bearings of his subject. ' It is, however, in dealing 
with that chief subject of constitutional history — parliamentary government — that the work exhibits its 
great superiority over its rivals." — Academv. 

Second Edition, in 8vo, price 6s. , cloth, 

HANDBOOK TO THE INTERMEDIATE AND 
FINAL LLB. OF LONDON UNIVERSITY ; 

(PASS AND HONOURS) 

Including A COMPLETE SUMMARY OF "AUSTIN'S JURISPRUDENCE," 
AND THE EXAMINATION PAPERS of LATE YEARS in ALL BRANCHES. 

By a B.A., LL.B. (Lond.). 
In crown 8vo, price 3^. ; or Interleaved for Notes, price 4J., 

CONTRACT LAW. 

QUESTIONS ON THE LAW OF CONTRACTS. With Notes to the 
Answers. Founded on "Anson," " Chitty," and '■'■Pollock." 

By Philip Foster Aldred, D.C.L., Hertford College and Gray's Inn. 
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Thirteenth Edition, in 8vo, price 2IJ. , cloth, 

THE PRINCIPLES OF EQUITY. 

INTENDED FOR THE USE OF STUDENTS AND THE PROFESSION, 
By EDMUND H. T. SNELL, 

OF THE MIDDLE TEMPLE, BARKISTER-AT-LAW. 

THIRTEENTH EDITION. 
By ARCHIBALD BROWN, M.A. Edin, & Oxon., & B.C.L. Oxon., 

OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW J AUTHOR OF ' A NEW LAW DICTIONARY," 
"an ANALYSIS OF SAVIGNY ON OBLIGATIONS," AND THE " LAW OF FIXTURES.' 



REVIEWS. 

"The Twelfth Edition of this work will be welcomed. . . . The book is now a standard work on the 
' Principles of Equity,' and we suppose that very few aspirants for the Bar and the Rolls present them- 
selves for examination without reading the book more than once. . . . There is no book on Equity 
which can come near ' Snell.' "— Law Notes. 

" * Snell ' remains, as it has been for a generation, the indisputable intioduction to the study of Equity.'' 
— Oxford Magazine, 

"The fact that * Snell's Principles of Equity has reached the Twelfth Edition is in itself sufficient 
to show the warm approval of the profession. It is a wonderful compendium of Equity Principles, so 
arranged as to lead the reader steadily on from simpler to more abstruse questions ; and is most useful, 
not only to the student, but also to the barrister in his every-day ■WQr\i."— Irish Laiv Times. 

"The student who has mastered 'Snell' will know as much about Equity as most practitioners, and 
more than some. . , . This edition appears to have been brought well up to date. It is, moreover, 
furnished with an excellent index. This is fortunate, as ' Snell holds the field as a treatise on Equity." 
— Laiu Journal. 

" This is the Eighth Edition oi this student's text-book which the present editor has brought out. . . . 
the book is a good introduction to Equity, and is additionally useful by having a full index. ' — Solicitors^ 
Journal. 

" Whether to the beginner in the study of the principles of Equity, or to the practising lawyer in the 
hurry of work, it can be unhesitatingly recommended as a standard and invaluable treatise." — Cambridge 
Review. 

" This is now unquestionably the standard book on Equity for students;" — Saturday Revieiv. 



" We know of no better introduction to the Principles of Equity, ^^ — 
Canada Law Journal. 



Seventh Edition, in the press, in 8vo, price 6^-., cloth, 

AN ANALYSIS OF SNELL'S PRINCIPLES OF 

EQUITY. Founded on the Thirteenth Edition. With Notes 

thereon. By E. E. Blyth, LL.D., Sohcitor. 

*' Mr. Blyth's book will undoubtedly be very useful to readers of Snell." — Law Times. 
" This is an admirable analysis of a good treatise ; read with Snell, this little book will be found very 
profitable lo the student." — Laiv Journal. 

In 8vo, price 2j., sewed, 

QUESTIONS ON EQUITY. 

FOR STUDENTS PREPARING FOR EXAMINATION. 

FOUNDED ON THE NINTH EDITION OP 

SNELL'S "PRINCIPLES OF EQUITY." 
By W. T. WAITE, 

BARRISTER-AT-LAWj HOLT SCHOLAR OK THE HONOURABLE SOCIETY OF GRAY's INN, 
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Second Edition, in one volume, 8vo, price \%s., cloth, 

PRINCIPLES OF CONVEYANCING. 

AN ELEMENTARY WORK FOR THE USE OF STUDENTS. 
By henry C. DEANE, 

OF Lincoln's inn, barrister-at-law, sometime lecturer to the incorporated law society 

OF THE united KINGDOM, 

" We hope to see this book^ like SnelVs Equity^ a standard class-book in all Law Schools 
where English law is taught."— Canada Law Journal. 



" We like the work, it is well written and is an 
excellent student's book, and being only just pub- 
lished, it has the great advantage of having in it all 
the recent important enactijients relating to convey- 
ancing. It possesses also an excellent index."— 
La-w Students* yonmal. 

" Will be found of great use to students entering 
upon the difficulties of Real Property Law. It has 
an unusually exhaustive index covering some fifty 
pages." — Law Times. 



" In the parts which have been re-written, Mr. 
Beane has preserved the same pleasant style marked 
by simplicity and lucidity which distinguished his 
first edition. After 'Williams on Real Property,* 
there is no book which we should so strongly 
recommend to the student entering upon Real Pro- 
perty Law as Mr. Deane's ' Principles of Convey- 
ancing,' and the high character which the first 
edition attained has been fully kept up in this 
second." — LaTV yourtial. 



Fourth Edition, in 8vo, price ioj. , cloth, 
A SUMMARY OF THE 

LAW & PRACTICE IN ADMIRALTY. 

FOR THE USE OF STUDENTS. 
By EUSTACE SMITH, 

OF THE INNER TEMPLE; AUTHOR OF *'A SUMMARY OF COMPANY LAW." 

"The book is well arranged, and forms a good introduction to the subject." — Solicitors' yountal, 

" It is, however, in our opinion, a well and carefully written little work, and should be in the hands of 

every student who is taking up Admiralty Law at the Final." — Laiv Students' Joumal. 

" Mr. Smith has a happy knack of compressing a large amount of useful matter in a small compass. The 

present work will doubtless be received with satisfaction equal to that with which his previous ' Summary ' 

has been met." — Oxford and Cambridge Undergraduates' Journal. 

In the press, Fifth Edition. 
A SUMMARY OF THE 

LAW AND PRACTICE IN THE ECCLESIASTICAL COURTS. 

FOR THE USE OF STUDENTS. 
By EUSTACE SMITH, 

THE INNER TEMPLE; AUTHOR OF "a SUMMARY OF COMPANY LAW " AND "a SUMMARY OF 
THE LAW AND PRACTICE IN ADMIRALTY." 

" His object has been, as he tells us in his preface, to give the student and general reader a fair outline 
of the scope and extent of ecclesiastical law, of the principles on which it is founded, of the Courts by 
which it is enforced, and the procedure by which these Courts are regulated. We think the book well 
fulfils its object. Its value is much enhanced by a profuse citation of authorities for the propositions 
contained in it." — Bar Examitiation Journal. 

Fourth Edition, in 8vo, price 7^. 6^^., cloth, 

AN EPITOME OF THE LAWS OF PROBATE AND DIVORCE. 

FOR THE USE OF STUDENTS FOR HONOURS EXAMINATION. 
By J. CARTER HARRISON, SOLICITOR. 

" The work is considerably enlarged, and we think improved, and will be found of great assistance tO' 
strudents." — Laiv Students' JourHal. 
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Now ready, Ninth Edition. In one volume, 8vo, price aof., cloth, 

PRINCIPLES OF THE COMfflOM LAW. 

INTENDED FOR THE USE OF STUDENTS AND THE PROFESSION 
NINTH EDITION. 

By JOHN INDERMAUR, Solicitor, 

AUTHOR OF "A MANUAL OF THE PRACTICE OF THE SUPREME COURT," 
" EPITOMES OF LEADING CASES," AND OTHER WORKS. 



"The student will find in Mr. Indermaur's book a safe and clear guide to the Prin- 
ciples of Common Law." — Law Journal. 

"The present edition of this elementary treatise has been in general edited with praise- 
worthy care. The provisions of the statutes affecting the subjects discussed, which have 
been passed since the publication of the last edition, are clearly summarised, and the effec 
of the leading cases is generally very well given. In the difficult task of selecting and 
distinguishing principle from detail, Mr. Indermaur has been very successful ; the leading 
principles are clearly brought out, and very judiciously illustrated."— Solicitors' Journal. 

"The work is acknowledged to be one of the best written and most useful elementary 
works for Law Students that has been published."— Zaw Thnes. 

" The praise which we were enabled to bestow upon Mr. Indermaur's very useful com- 
pilation on its first appearance has been justified by a demand for a second edition," — 
Law Magazine. 

" We were able, four years ago, to praise the first edition of Mr. Indermaur's book as 
likely to be of use to students in acquiring the elements of the law of torts and contracts. 
The second edition maintains the character of the book." — Law Journal. 

" Mr. Indermaur renders even law light reading. He not only possesses the faculty 
of judicious selection, but of lucid exposition and felicitous illustration. And while his 
works are all thus characterised, his ' Principles of the Common Law ' especially displays 
those features. That it has already reached a second edition, testifies that our estimate of 
the work on its first appearance was not unduly favourable, highly as we then signified 
approval ; nor needs it that we should add anything to that estimate in reference to the 
general scope and execution of the work. It only remains to say, that the present edition 
evinces that every care has been taken to insure thorough accuracy, while including all 
the modifications in the law that have taken place since the original publication ; and that 
the references to the Irish decisions which have been now introduced are calculated to 
render the work of greater utility to practitioners and students, both English and Irish." 
— Irish Law Times. 

" This work, the author tells us in his Preface, is written mainly with a view to the 
examinations of the Incorporated Law Society ; but we think it is likely to attain a wider 
usefulness. It seems, so far as we can judge from the farts we have examined, to be a 
careful and clear outline of the principles of the common law. It is very readable ; and 
not only students, but many practitioners and the public, might benefit by a perusal of its 
pages.'' —Solicitors' Journal. 
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Eighth Edition, in 8vo, price 15^., cloth, 

& MANUAL OF THE PRACTICE OF THE SUPREME COURT OF JUDICATURE, 

IN THE KING'S BENCH AND CHANCERY DIVISIONS. 

Eighth Edition. 

Intended for the use of Students and the Profession. 
By John Indermaur, Sohcitor, 

"The eighth edition of Indermaur's * Manual of Practice' (London : Stevens and Haynes), chiefly 
called for by reason of the Order XXX., has also been partly rewritten and improved in arrangement and 
detail. While primarily designed for students, we may mention that it will be found a useful companion to 
the White Book." — Laiu Times. 

"The arrangement of the book is good, and references are given to the leading decisions. Copious 
references are also given to thcrules, so that the work forms a convenient guide to the larger volumes on 
practice. It is a very successful attempt to deal clearly and concisely with an important and complicated 
%xAi\^zt."— Solicitors^ Jou-nial. 

Eighth Edition, in 8vo, price 6j., cloth, 

AN EPITOME OF LEADING COMMON LAW CASES; 

WITH SOME SHORT NOTES THEREON. 

Chiefly intended as a Guide to " Smith's Leading Cases." By John Indermaur, 
Solicitor (Clifford's Inn Prizeman, Michaelmas Term, 1872). 

"We have received the third edition of the ' Epitome of Leading Common Law Cases,' by Mr, Inder- 
maur, Solicitor. The first edition of this work was published in February, 1873, the second in April, 1874 ; 
and now we have a third edition dated September, 1875. No better proof of the value of this book can be 
furnished than the fact that in less than three years it has reached a third edition."' — Law JountaL 

Eighth Edition, in 8vo, price 6^., cloth, 

AN EPITOME OF LEADING CONVEYANCING AND EQUITY CASES; 

WITH SOME SHORT NOTES THEREON, FOR THE USE OF STUDENTS. 
By John Indermaur, Solicitor, Author of "An Epitome of Leading 
Common Law Cases. '' 
"We have received the second edition of Mr. Indermaur's very useful Epitome of Leading Convey- 
ancing and Equity Cases. "The work is very well done." — Law Times. 

"The Epitome well deserves the continued patronage of the class — Students — for whom it is especially 
intended. Mr. Indermaur will soon be known as the Students' Friend.' " — Canada Law Jourtial. 

Sixth Edition, 8vo, price 6s., cloth, 

THE ARTICLED CLERK'S GUIDE TO AND 
SELF-PREPARATION FOR THE FINAL EXAMINATION. 

Containing a Complete Course of Study, with Books to Read, List of Statutes, Cases, 
Test Questions, &c., and intended for the use of those Articled Clerks who read 
by themselves. By John Indermaur, Solicitor. 
"In this edition Mr. Indermaur extends his counsels to the whole period from the Intermediate 

examination to the Final. His advice is practical and sensible : and if the course of study he recommends 

is intelligently followed, the articled clerk will have laid in a store of legal knowledge more than sufEcient 

to carry him through the Final Examination." — Solicitors' Journal. 

Just Published, in 8vo, price \os. net, cloth. 

THE ARTICLED CLERK'S GUIDE TO THE 
INTERMEDIATE EXAMINATION, 

As it now exists on Stephen's Commentaries. Containing a complete Scheme of 
Work, Notes and Test Questions on each Chapter : List of Statutes. Also a 
complete Selected Digest of the whole of the Questions and Answers set at 
the Examinations on those parts of " Stephen " now examined on, up to 
January 1902. Intended for the use of all Articled Clerks who have not yet 
passed the Intermediate Examination. Charles Thwaites, Solicitor. 
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Now ready, in 8vo, price Is. 6ii., cloth. 

THE 

LAW OF CONTRACT OF SALE. 

CONTAINED IN A COURSE OF SIX LECTURES. 
Delivered by WILLIAM WILLIS, 

ONE OF HIS majesty's COUNSEL, 
AT THE REQUEST OF 

THE COUNCIL OF LEGAL EDUCATION. 

Now ready, in Crown 8vo, price 3^. net, 

AN ANALYSIS OF 

TASWELL-LANGMEAD'S CONSTITUTIOML HISTORY. 

By A. M. WILSHERE. 

Late Exhibitioner of the University of London. 
Fifth Edition, in crown 8vo, price 12s. 6a. ^ cloth, 

AN EPITOME OF CONVEYANCING STATUTES. 

Extending from 13 Edw. I. to the End of 55 & 56 VictorI/E. Fifth 
Edition, with Short Notes. By George Ntchols Marcy, of Lincoln's Inn, 
Barrister-at-Law. 

In royal 8vo, price 5^., cloth, 

ANALYTICAL TABLES 

OF 

THE LAW OF REAL PROPERTY; 

Drawn up chiefly from STEPHEN'S BLACKSTONE, with Notes. 
By C. J. tarring, of the Inner Temple, Barrister-at-Law. 

'* Great care and considerable skill have been shown in the compilation of these tables, which will be 
found of much service to students of the Law of Real Property." — Law TitKes, 

In 8vo, 187s, price 6^., cloth, 

THE STUDENTS' GUIDE TO THE 
JUDICATURE ACTS, 

AND THE RULES THEREUNDER: 

Being a book of Questions and Answers intended for the use of Law Students. 
By John Indermaur, Solicitor. 
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Now ready, Ninth Edition, in Svo, price 20s., cloth, 

PRINCIPLES OF THE CRIMINAL LAW. 

INTENDED AS A LUCID EXPOSITION OF THE SUBJECT FOR 
THE USE OF STUDENTS AND THE PROFESSION. 

By SEYMOUR F. HARRIS, B.C.L., M.A. (Oxon.), 

AUTHOR OF "a CONCISE DIGEST OF THE INSTITUTES OF GAIUS AND JUSTINIAN." 

NIUTH EDITION. 
Bv C. L. ATTENBOROUGH, of the Inner Temple, Banister-at-Law. 



REVIEWS. 

" Messrs. Stevens & Haynes have just issued the Seventh Edition of their well known text-book, 
* Harris's Principles of the Criminal Law.' For the present edition Mr. Charles L. Attenborough, 
of the Inner Temple, Barrister-at-Law, is responsible. He has brought the work up to date, and 
ensured for it a further career of usefulness as the leading student's text-book upon the Criminal 
Law." — Law Times. 

" This work is pretty well known as one designed for the student who is preparing for examination, 
and for the help of young practitioners. Among articled clerks it has long enjoyed a popularity which 
is not likely to be interfered with. . . . We have been carefully through the new edition and can 
cordially commend it." — Law Sindefit's Joitrnal. 

"The book must be good, and must meet a demand, and Harris's Criminal Law remains as it has 
always been, an excellent work for obtaining that kind of theoretical knowledge of the criminal law 
which is%o useful at the University Examinations of Oxford and Cambridge."— Zrt^y Notes. 

"The characteristic of the present Edition is the restoration to the book of the character of ' a concise 
exposition ' proclaimed by the title-page. Mr. Attenborough has carefully pruned away the excrescences 
which had arisen in successive editions, and has improved the work both as regards terseness and clearness 
of exposition. In both respects it is now an excellent student's book. The text is very well broken up 
into headings and paragraphs, with short marginal notes — the importance of which, for the convenience 
of the student, is too often overlooked." — Solicitors* Journal. 

** The favourable opinion we expressed of the first edition of this work appears to have 
been Justified by the reception it has met with. Looking through this new Edition, we see 
no reason to modify the praise we bestowed on the former Edition. The recent cases have 
been added and the provisions of the Summary furisdiction Act are noticed in the chapter 
relating to Summary Convictions. The book is one of the best manuals of Criminal Law 
for the student,'''' — Solicitors' Journal. 

** There is no lack of Works on Crijninal Law^ but there 7uas room for such a useful 
handbook of PHnciples as Mr. Seymour Hai ris has supplied. Accusto?ned^ by his pi'evious 
labours, to the task of analysing the law, Mr. Harris has brought to bear upon his present 
work qualifications well adapted to secure the successfitl accomplishment of the object which 
he had set before him. That object is not an ambitious one, for it does not pretend to soar 
above utility to the young pracfitioner and the student. For both these classes, and for the 
yet wider class who may regtcire a book of reference on the subject, Mr. Hanis has produced 
a clear and convenient Epitome of the Lazu.^' — Law Magazine and Review. 

" This work purports to contain * a concise exposition of the nature of crime, the various offences punish- 
able by the English law, the law of criminal procedure, and the law of summary convictions,' with tables 
of ofTences, punishments, and statutes. The work is divided into four books. Book I. treats of crime, its 
divisions and essentials ; of persons capable of committing crimes ; and of principals and accessories. 
Book n. deals with offences of a ijublic nature ; offences against private persons ; and offences against the 
property of individuals. Each crime is discussed in its turn, with as much brevity as could well be used 
consistently with a proper explanation of the le^al characteristics of the several offences. Book IIL 
explains criminal procedure, including the jurisdiction of Courts, and the various steps in the apprehension 
and trial of criminals from arrest to punishment. This part of the work is extremely well done, the 
description of the trial being excellent, and thoroughly calculated to impress the mind of the uninitiated. 
Book IV. contains a short sketch of 'summary convictions before magistrates out of quarter sessions.' The 
table of offences at the end of the volume is most useful, and there is a very full index. Altogether we 
must congratulate Mr. Harris on his adventure." — Law Journal. 
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Second Edition, in crown 8vo, price 5^. 6a., cloth, 

THE STUDENTS' GUIDE TO BANKRUPTCY; 

Being a Complete Digest of the Law of Bankruptcy in the shape of Questions and 
Answers, and comprising all Questions asked at the Solicitors' Final Examinations 
in Bankruptcy since the Bankruptcy Act, 1883, and all important Decisions since 
that Act. By John Indermaur, Solicitor, Author of " Principles of Common 
Law," &c. &c. 

In i2mo, price ^s. 6d., cloth, 

A CONCISE TREATISE ON THE LAW OF BILLS OF SALE, 

FOR THE USE OF LAWYERS, LAW STUDENTS, AND THE PUBLIC. 

Embracing the Acts of 1878 and 1882. Part I.— Of Bills of Sale generally. Part II.— 
Of the Execution, Attestation, and Registration of Bills of Sale and satisfaction 
thereof. Part III.— Of the Effects of Bills of Sale as against Creditors. Part IV. 
— Of Seizing under, and Enforcing Bills of Sale. Appendix, Forms, Acts, &c. 
By John Indermaur, Solicitor. 

" The object of the book is thoroughly practical. Those who want to be told exactly what to do and 
where to go when they are registering a bill of sale will find the necessary information in this little book." 
■ — Z,aw youmal. 

Second Edition, in 8vo, price 4^., cloth, 

A COLLECTION OF LATIN MAXIMS & PHRASES. 

LITERALLY TRANSLATED. 

INTENDED FOR THE USE OF STUDENTS FOR ALL LEGAL EXAMINATIONS. 

Second Edition, by J. N. COTTERELL, Solicitor. 

" The book seems admirably adapted as a book of reference or students who come across a Latin ma^cim 
in their reading." — Law Journal. 

In one volume, 8vo, price 9^., cloth, 

LEADING STATUTES SUMMARISED, 

FOR THE USE OF STUDENTS. 
By ERNEST C. THOMAS, 

BACON SCHOLAR OF THE HON. SOCIETY OF GRAY's INN, LATE SCHOLAR OF TRINITY COLLEGE, OXFORD : 
AUTHOR OF " LEADING CASES IN CONSTITUTIONAL LAW BRIEFLY STATED." 

Third Edition, in 8vo, enlarged, price 6j., cloth, 

LEADING CASES IN CONSTITUTIONAL LAW 

Briefly Stated, with Introduction and Notes. 
By ERNEST C. THOMAS, 

BACON SCHOLAR OF THE HON. SOCIETY OF GRAY's INN, LATE SCHOLAR OF TRINITY COLLEGE, OXFORD. 

Third Edition by C. L. ATTENBOROUGH, of the Inner Temple, Barrister-at-Law. 

" Mr. E. C. Thomas has put together in a slim octavo a digest of the principal cases illustrating Con- 
stitutional Law, that is to say, all questions as to the rights or authority of the Crown or persons under it, 
as regards not merely the constitution and structure given to the governing body, but also the mode in 
which the sovereign power is to be exercised. In an introductory essay Mr. Thomas gives a very clear and 
intelligent survey of the genera 1 functions of the Executive, and the principles by which they are regulated ; 
and then follows a summary of leading cases." — Saturday Reviem}. 

"Mr. Thomas gives a sensible introduction and a brief epitome of the familiar leading cases." Law 

Times. 
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Second Edition, in crown 8vo, price I2j. td., cloth, 

THE BANKRUPTCY ACT, 1883, 

With Notes of all the Cases decided under the Act ; 
The consolidated RULES and FORMS, i886 ; The Debtors Act, 1869, so 

FAR AS APPLICABLE TO BANKRUPTCY MaTTERSj WITH RuLES AND FORMS 
THEREUNDER ; THE BiLLS OF SALE ACTS, 1878 AND l882 ; 
Board of Trade Circulars and Forms, and List of Official Receivers ; Scale of Costs, 
Fees, and Percentages, 1886 ; Orders of the Bankruptcy Judge of the High 
Court ; and a Copious Index. 

By WILLIAM HAZLITT, Esq., and RICHARD RINGWOOD, M.A., 

SENIOR REGISTRAR IN BANKRUITCY, OF THE MIDDLE TEMPLE, ESQ., BARRISTER-AT-LAW. 

Second Edition, by R. RINGWOOD, M.A., Barrister-at-Law. 

" This is a very handy edition of the Act and Rules The cross references and marginal 

reierences to correspondingprovisions of the Actof 1869 areexceedingly useful Thereisavery 

full index, and the book is admirably printed." — Solicitors' J oitmaL 

Part I., price 7-f. 6fl?., sewed, 

LORD WESTBURY'S DECISIONS IN THE 

EUROPEAN ARBITRATION. Reported by Francis S. Reilly, 

of Lincoln's Inn, Barrister-at-Law. 

Parts I., II., and III., price 25^., sewed, 

LORD CAIRNS'S DECISIONS IN THE ALBERT 

ARBITRATION. Reported by Francis S. Reilly, of Lincoln's Inn, 
Barrister-at-Law. 



Second Edition, in royal 8vo, price 30J., cloth, 
A TREATISE ON 

THE STATUTES OF ELIZABETH AGAINST 
FRAUDULENT CONVEYANCES. 

The Bills of Sale Acts 1878 and 1882 and the LAW OF VOLUNTARY 
DISPOSITIONS OF PROPERTY. 

By the late H. W. MAY, B.A. (Ch. Ch. Oxford). 

Second Edition, thoroughly revised and enlarged, by S. Wortiiington Worthinoton, 
of the Inner Temple, Barrister-at-Law; Editor of the "Married Women's 
Property Acts/' Sth edition, by the late J. R. Griffith. 



" In conclusion, we can heartily recommend this 
book to our readers, not only to those who are in 
large practice, and who merely want a classified 
list of cases, but to those who have both the desire 
and the leisure to enter upon a systematic study of 
our \2i.\i'*— -Solicitors^ Jounial. 

" As Mr. Worthington points out, since Mr. May 
wrote, the 'Bills of Sale Acts' of 1878 and 1882 
have been passed ; the * Married Women's Property 
Act, 1882 ' (making settlements by married women 
void as against creditors in cases in which similar 
settlements by a man would be void), and the 
' Bankruptcy Act, 1883.' These Acts and the deci- 
sions upon them have been handled by Mr. Worth- 
ington in a manner which shows that he is master 
of his subject, and not a slavish copyist of sections 
and head-notes, which i« a vicious propensity of 
many modern compilers of text-books. His Table 
of Cases (with reference to all the reports), is 
admirable, and his Index most exhaustive."— Z-rtw/ 
Times. 

"The results of the authorities appear to be 
given well and tersely, and the treatise will, we 
think, be found a convenient and trustworthy book 
of reference." — La-w Journal. 



"Mr. Worthington's work appears to have been 
conscientious and exhaustive." — Saturday Review. 

" Examining Mr. May's book, we find it con- 
structed with an intelligence and precision which 
render it entirely worthy of being accepted as a 
guide in this confessedly difficult subject. The 
subject is an involved one, but with clean and clear 
handling it is here presented as clearly as it could 
be. . . . On the whole, he has produced a very 
useful book of an exceptionally scientific character." 
— Solicitors' Journal. 

" The subject and the work are both very good, 
The former is well chosen, new, and interesting ; 
the latter has the quality which always distin- 
guishes original research from borrowed labours." 
— American Law Review. 

"We are happy to welcome his (Mr. May's) work 
as an addition to the, we regret to say, brief cata- 
logue of law books conscientiously executed. We 
can corroborate his own description of his labours. 
' that no pains have been spared to make the book 
as concise and practical as possible, without doing 
so at the expense of perspicuity, or by the omission 
of any important points.'" — La-jv Times. 
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In one volume, medium 8vo, price 38^., cloth ; or in half-roxbuigh, 42/., 

A HISTORY OF THE FORESHORE 

AND THE LAW RELATING THERETO. 

With a Hitherto Unpublished Treatise by Lord Hale, Lord Hale's 
"De Jure Maris," and the Third Edition of Hall's Essay on the 

RIGHTS OF THE CROWN IN THE SEA-SHORE. 

With Notes, and an Appendix relating to Fisheries. 
By STUART A. MOORE, F.S.A., 

OF THE INNER TEMPLE, BARRISTER- AT- LAW. 

wealth of materials for founding and building up 
arguments. Mr. Stuart Moore has written a work 
which must, unless his contentions are utterly un- 
founded, at once become the standard text-book on 
the law of the Sea-shore." — Law Times, Dec. ist. 

" Mr. Stuart Moore in his valuable work on the 
Foreshore." — T/ie Times, 

^' Mr. Stuart Moore's work on the title of the 
Crown to the land around the coast of England 
lying between the high and low watermark is 
something more than an ordinary law book. It is 
a history, and a very interesting one, of such land 
and the rights exercised over it from the earliest 
times to the present day ; and a careful study of 
the facts contained in the book and of the argu- 
ments brought forward can scarcely fail to convince 
the reader of the inaccuracy of the theory, now so 
constantly put forward by the Crown, that without 
the existence of special evidence to the contrary, 
the land which adjoins riparian property, and 
which is covered at high tide, belongs to the 
Crown and not to the owner of the adjoining 
manor. The list which Mr. Moore gives of places 
where the question of foreshore has been already 
raised, and of those as to which evidence on the 
subject exi.sts amongst the public records, is valu- 
able, though by no means exhaustive ; and the 
book should certainly find a place in the library of 
the lord of every riparian manor." — Morninz Post. 



"This work is nominally a third edition of the 
late Mr. Hall's essay on the rights of the Crown in 
the Sea-shore, but m reality is an absolutely new 
production, for out of some 900 odd pages Hall's 
essay takes up but 227. Mr. Moore has written a 
book of great importance, which should mark an 
epoch in the history of the rights of the Crown and 
the subject in the Ht-us maris, or foreshore of the 
kingdom. Hall's treatise (with Lovetand's notes) is 
set out with fresh notes by the present editor, who 
is anything but kindly disposed towards his author, 
for his notes are nothing but a series of exposures 
of what he deems to be Hall's errors and misrepre- 
sentations. Mr. Moore admits his book to be a 
brief for the opposite side of the contention sup- 
ported by Hall, and a more vigorous and argu- 
mentative treatise we have scarcely ever seen. Its 
arguments are clearly and broadly disclosed, and 
supported by a wealth of facts and cases which 
show the research of the learned author to have 
been most full and elaborate. . . . There is no 
doubt that this is an important work, which must 
have a con-siderable influence on that branch of the 
law with which it deals. That law is contained in 
ancient and most inaccessible records ; these have 
now been brought to light, and it may well be 
that important results to the subject may flow 
therefrom. The Profession, not to say the general 
public, owe the learned author a deep debt of 
gratitude for providing ready to hand such a 



In one volume, 8vo, price I2J., cloth, 
A TREATISE ON THE LAW RELATING TO THE 

POLLUTION AND OBSTRUCTION OF WATER COURSES 

Together with a Brief Summary of the Various Sources of Rivers 

Pollution. 

By clement HIGGINS, M.A., F.C.S., 

OF THE INNER TEMPLE, BARRISTER- AT- LAW. 

"As a compendium of the law upon a special 
and rather intricate subject, this treatise cannot 
but prove of great practical value, and more 
especially to those who have to advise upon the 
institution of proceedings under the Rivers Pollu- 
tion Prevention Act, 1876, or to adjudicate; upon 
those proceedings when brought." — Irish Law 
Times. 

" We can recommend Mr. Higgins' Manual as 
the best guide we possess." — Public Health. 

"County Court Judges, Sanitary Authorities, 
and Riparian Owners will find in Mr. Higgins' 
Treatise a valuable aid in obtaining a clear notion 
of the Law on the Subject. Mr. Higginis has 
accomplished a work for which he will readily be 
recognised as having special fitness on account of 



his practical acquaintance both with the scientific 
and the legal aspects of his subject." — Law Maga- 
zine and Review. 

"The volume is very carefully arranged through- 
out, and will prove of^ great utility both to miners 
and to owners of land on the banks of rivers." — 
The Mining Journal. 

"Mr. Higgins writes tersely and clearly, while 
his facts are so well arranged that it is a pleasure 
to refer to his book for information ; and altogether 
the work is one which will be found very useful by 

all interested in the subject to which it relates." 

Engineer, 

A compact and convenient manual of the law 
on the subject to which it x^\sX^%:' ~~ Solicitors^ 
yournal. 
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In 8vo, Sixth Edition, price 28^., cloth. 

MAYNE'S TREATISE 

ON 

THE LAW OF DAMAGES. 

SIXTH EDITION. 
REVISED AND PARTLY REWRITTEN. 

BY 

JOHN D. MAYNE, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW ; 

AND 

His Honor Judge LUMLEY SMITH, K.C. 

" ' Mayne on Damages ' has now become almost a classic, and it is one of the books which 
we cannot afford to have not up to date. We are therefore pleased to have a new Edition, and 
one so well written as that before us. With the authors we regret the increasing size of the 
volume, but bulli in such a case is better than incompleteness. Every lawyer in practice 
should have this book, full as it is of ]5ractical learning on all branches of the Common Law. 
The work is unique, and this Edition, like its predecessors, is indispensable." — Law Journal^ 
April, 1894. 

" Few books have been better kept up to the current law than this treatise. The earlier part 
of the book was remodelled in the last edition, and in the present edition the chapter on 
Penalties and Liquidated Damages has been rewritten, no doubt in consequence of, or with 
regard to, the elaborate and exhaustive judgment of the late Master of the Rolls in Wallis v. 
Smith (31 W. R. 214 ; L. R. 21 Ch. D. 243). The treatment of the subject by the authors is 
admirably clear and concise. Upon the point involved in Wallis v. Smith they say : ' The 
result is that an agreement with various covenants of different importance is not to be governed 
by any inflexible rule peculiar to itself, but is to be dealt witli as coming under the general rule, 
that the intention of the parties themselves is to be considered. If they have said that in the 
case of any breach a fixed sum is to be paid, then they will be kept to their agreement, unless 
it would lead to such an absurdity or injustice that it must be assumed that they did not mean 
what they said.' This is a very fair summary of the judgments in Wallis v. Smith, especially 
of that of Lord Justice Cotton ; and it supplies the nearest approach which can be given at 
present to a rule for practical guidance. >Ve can heartily commend this as a carefully edited 
edition of a thoroughly good book." — Solicitors' Journal. 

' * During the twenty-two years which have elapsed since the publication of this well-known 
work, its reputation has been steadily gi'otving, and it has long since become the recognised 
authoHty on the important subject of which it treats. ^^ — Law Magazine and Review, 



"This edition of what has become a standard 
work has the advantage of appearing under the 
supervision of the original author as well as of 
Mr. Lumley Smith, the editor of the second edition. 
The result is most satisfactory. Mr. Lumley 
Smith's' edition was ably and conscientiously pre- 
pared, and we are glad to find that the reader still 
enjoys the benefit of his accuracy and learning. 
At the same time the book has doubtless been 
improved by the reappearance of its author as co- 
editor. The earlier part, indeed, has been to a 
considerable extent entirely rewritten. 

" Mr. Mayne's remarks on damages in actions of 
tort are brief. We agree with him that in such 
actions the courts are governed by far looser prin- 
ciples than in contracts ; indeed, sometimes it is 
impossible to say they are governed by any prin- 
ciples at all. In actions for injuries to the person or 
reputation, for example, a judge cannot do more 
than give a general direction to the jury to give 



what the facts proved in their judgment required. 
And, according to the better opinion, they may give 
damages *for example's sake,' and mulct a rich 
man mere heavily than -a poor one. In actions for 
.injuries to property, however, 'vindictive' or 
'exemplary' damages cannot, except in very rare 
cases, be awarded, but must be limited, as in con- 
tract, to the actual harm sustained. 

" It is needlesstocomment upon the arrangement 
of the subjects in this edition, in which no alteration 
has been made. The editors modestly express a 
hope that all the English as well as the principal 
Irish decisions up to the date have been included, 
and we believe from our own examination that the 
hope is well founded. We may regret that, warned 
by the growing bulk of the book, the editors have 
not included any fresh American cases, but we feel 
that the omission was unavoidable. We should add 
that the whole work has been thoroughly revised." — 
Solicitors' Journal. 



" This text-book is so well knoxvn, not only as the highest authority on the subject tteaied 
of hut as one of the best text-books ever written, that it would be idle for vs to speak of it 
in the words of commendation that it deserves^ It is a work that no practising lawyer can 
do without," — Canada Law Journal, 
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In crown 8vo, price 4J. dd., cloth, 

ABSTRACT DRAWING. Containing Instructions on 



the Drawing of Abstracts of Title, and an Illustrative Appendix. 
Solicitor. 



By C. E. Scott, 



*' This little book is intended for the assistance of those who have the framing of abstracts of title 
entrusted to their care. It contains a number of useful rules, and an illustrative appendix." — La'w Tim.es, 

" A handy book for all articled clerks." — Law Students' JouniaL 

'* Solicitors who have articled clerks would save themselves much trouble if they furnished llieir clerks 
with a copy of this little book before putting them on to draft an abstract of a heap of title deeds." —Law 
Notes. 

" The book ought to be perused by all law students and articled clerks." — jRed Tape. 

Second Edition, in crown 8vo, price 7^., cloth, 

THE LAW RELATING TO CLUBS. 

By the late JOHN WERTHEIMER, Barrister-at-Law. 
Second Edition, by A. W. CHASTER, Barrister- at -Law. 



*' A convenient handbook, drawn up with great 
judgment and perspicuity." — Morning Post. 

" Both useful and interesting to those interested 
in club management." — Law Times. 

*' Mr. Wertheimer's history of the cases is com- 
plete and well arranged." — Saturday Review. 



" This is a very neat little book on an interesting 
subject. The law is accurately and well expressed." 
— Law Jountal. 

"This is a very handy and complete little work. 
This excellent little treatise should lie on the table 
of every club." — Pump Court. 



In Svo, price 2J., sewed, 

TABLE of tlie POEEIGN MERCANTILE LAWS and CODES 

in Force in the Principal States of EUROPE and AMERICA. By Charles 
Lyon-Caen, Professeur agreg^ a la Faculte de Droit de Paris ; Professeur a 
l'£cole libre des Sciences politiques. Translated by Napoleon Argles, 
Solicitor, Paris. 

In one volume, demy Svo, price \Qs. bd., cloth, 

PRINCIPLES OF THE LAW OF STOPPAGE IN TRANSITU, 

RETENTION, and DELIVERY. By John Houston, of the Middle Temple, 
Barrister-at-Law. 

In Svo, price los. , cloth, 

THE TRIAL OF ADELAIDE BARTLETT FOR 

MURDER ; Complete and Revised Report. Edited by Edward Beal, B.A., 
of the Middle Temple, Barrister-at-Law. With a Preface by Sir Edward 
Clarke, K.C. 

In Svo, price \os. 6d., cloth, 
A REPORT OF THE CASE OF 

THE QUEEN v. GURNEY AND OTHERS, 

In the Court of Queen's Bench before the Lord Chief Justice Cockburn. With Intro- 
duction, containing History of the Case, and Examination of the Cases at Law 
and Equity applicable to it. By W. F. Finlason, Barrister-at-Law. 



In royal Svo, price loj. 6d., cloth. 

THE PRACTICE OF EQUITY BY WAY OF REVIVOR AND SUPPLEMENT. 

By LoFTUS Leigh Pemeerton, 



With Forms of Orders and Appendix of Bills, 
of the Chancery Registrar's Office. 
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In 8vo, price I2j. f>d., cloth, 

THE ANNUAL DIGEST OF MERCANTILE 
CASES FOR THE YEARS 1885 AND 1886. 

Being a Digest of the Decisions of the English, Scotch and Irish Courts 
ON Matters relating to Commerce. 

By JAMES A. DUNCAN, M.A., LL.B., Trin. Coll., Camb., 

AND OF THE INNER TEMPLE, BARRISTER-AT-LAW. 

In 8vo, 1878, price ds., cloth, 
THE 

LAW RELATING TO CHARITIES, 

especially with reference to the validity and construction of 

CHARITABLE BEQUESTS AND CONVEYANCES. 

By FERDINAND M. WHITEFORD, of Lincoln's Inn, Barrister-at-Law. 

Vols. I., II.. III., IV., and V., Paris I. and II., price 5/. ^s. 
REPORTS OF THE DECISIONS OF THE 

JUDGES FOR THE TRIAL OF 
ELECTION PETITIONS, 

IN ENGLAND AND IRELAND. 

PURSUANT TO THE PARLIAMENTARY ELECTIONS ACT, 1868. 
By EDWARD LOUGHLIN O'MALLEY and HENRY HARDCASTLE. 

*^* Vol. IV. Part III. and all after are Edited by J. S. Sandars and A. P. P. Keep, 

Barristers-at-Law. 

In one volume, 8vo, price 28^., cloth, 

THE LAW RELATING TO PUBLIC WORSHIP ; 

WITH SPECIAL REFERENCE TO MATTERS OF RITUAL AND 

ORNAMENTATION, AiSTD THE MEANS OF SECURING 

THE DUE OBSERVANCE THEREOF, 

And containing in extenso, with Notes and References, The Public Worship Regulation 
Act, 1874; The Church Discipline Act; the various Acts of Uniformity; the 
Liturgies of IS49> 'SS^, and 1559, compared with the Present Rubric; the 
Canons ; the Articles ; and the Injunctions, Advertisements, and other Original 
Documents of Legal Authority. By Seward Brice, LL.D., of the Inner 
Temple, Barrister-at-Law. 
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In 8vo, 1876, price 4/. 4J-., best calf binding, 

SHOWER'S CASES IN PARLIAMENT 

RESOLVED AND ADJUDGED UPON PETITIONS &" WRITS OF ERROR. 

FOURTH EDITION. 

CONTAINING ADDITIONAL CASES NOT HITHERTO REPORTED. 

REVISED AND EDITED BV 

RICHARD LOVELAND LOVELAND, 

OF THE INNER TEMPLE, BAREISTER-AT-LAW ; EDITOR OF " KELYNG'S CROWN CASES,'* AND 
"hall's essay on THE RIGHTS OF THE CROWN IN THE SEASHORE." 

" Messrs. Stevens & Haynes, the successful publishers of the Reprints of Bellewe, 
Cooke, Cunningham, Brookes's New Cases, Choyce Cases in Chancery, William Kelynge 
and Kelyng's Crown Cases, determined to issue a new or fourth Edition of Shower's Cases 
in Parliament. 

"The volume, although beautifully printed on old-fashioned Paper, in old-fashioned 
type, instead of being in the quarto is in the more convenient octavo form, and contains 
several additional cases not to be found in any of the previous editions of the work. 

" These are all cases of importance, worthy of being ushered into the light of the 
world by enterprising publishers. 

"Shower's Cases are models for reporters, even in our day. The statements of the 
case, the argumentsof counsel, andthe opinions of the Judges, are all clearly and ably given. 

" This new edition with an old face of these valuable reports, under the able editorship 
of R. L. Loveland, Esq., should, in the language of the advertisement, ' be welcomed by 
the profession, as well as enable the custodians of public libraries to complete or add to 
their series of English Law Reports.'" — Canada Law Journal. 

BELLEWE'S CASES, T. RICHARD II. 

In Svo, 1869, price 3/. y., bound in calf antique, 

LES ANS DU ROY RICHARD LE SECOND. 

Collect' ensembl' hors les abridgments de Statham, Fitzherbert at Brooke. Per 
Richard Bellewe, de Lincolns Inne. 1585. Reprinted from the Original 
Edition. 
" No public library in the world, where English 

law finds a place, should be without a copy of this 

edition of Bellewe." — Canada Law yotirnal. 

"We have here a75if-«w/i7^ edition of Bellewe, 
and it is really the most beautiful and admirable 
reprint that has appeared at any time. It is a 
perfect gem of antique printing, and forms a most 
interesting monument of our early legal history. 
It belongs to the same class of works as the Year 
Book of £dward I. and other similar works which 
have been printed in our own time under the 
auspices of the Master of the Rolls ; but is far 
superior to any of them, and is in this respect 



highly creditable to the spirit and enterprise of 
private publishers. The work is an important link 
in our legal history ; there are no year books of the 
reign of Richard II., and Bellewe supplied the only 
substitute by carefully extracting and collecting all 
the cases he could find, and he did it in the most 
convenient form — that of alphabetical arrangement 
in the order of subjects, so that the work is a digest 
as well as a book of law reports. It is in fact a 
collection of cases of the reign of Richard II. , 
arranged according to their subjects in alphabetical 
order. 1 1 is therefore one of the most intelligible 
and interesting legal memorials of the Middle 
Ages." — Law Times. 



CUNNINGHAM'S REPORTS. 

In Svo, 1 87 1, price 3/. 3^,, calf antique, 
Cunningham's (T.) Reports in IC. B., 7 to 10 Geo. II.; to which is prefixed a Proposal 
for rendering the Laws of England clear and certain, humbly offered to the 
Consideration of both Houses of Parliament. Third edition, with numerous 
Corrections. By Thomas Townsend Bucknill, Barrister-at-Law, 



" The instructive chapter which precedes the 
cases, entitled * A proposal for rendering the Laws 
of England clear and certain,' gives the volume a 
degree of peculiar interest, independentof the value 
of many of the reported cases. That chapter begins 
with words which ought, for the information of 
every people, to be printed in letters of gold. They 
are as follows : ' Nothing conduces more to the 



peace and prosperity of every nation than good 
laws, and the due execution of them.' The history 
of the civil law is then rapidly traced. Next a 
history is given of English Reporters, beginning 
with the reporters of the Year Books from x Edw, 
III, to 12 Hen. VIII. — being near 200 years — and 
afterwards to the time of the author." — Canada 
Latv Journal. 
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CHOYCE CASES IN CHANCERY. 



In 8vo, 1870, price ll. 2s., calf antique, 

THE PRACTICE OF THE HIGH COURT OF CHANCERY. 

With the Nature of the several Offices belonging to that Court. And the Reports of 
many Cases wherein Relief hath been there had, and where denyed. 

"This volume, in paper, type, and binding (like * Bellewe's Cases ') is a fac-simile of the antique edition. 
All who buy the one should buy the other." — Canada Law Journal. 

In 8vo, 1872, price 3/. y., calf antique, 

SIR G. COOKE'S COMMON PLEAS REPORTS 

IN THE REIGNS OF QUEEN ANNE, AND KINGS GEORGE I. and II. 

The Third Edition, with Additional Cases and References contained in the Notes 
taken from L. C. J. Eyre's MSS. by Mr. Justice Nares, edited by Thomas 
ToWNSEND BucKNiLL, of the Inner Temple, Barrister-at-Law. 



" Law books never can die or remain long dead 
so long as Stevens and Haynes are willing to con- 
tinue them or revive them when dead. It is cer- 
tainly surprising to see with what facial accuracy 



an old volume of Reports maybe produced by these 
modern publishers, whose good taste is only equalled 
by their enterprise." — Canada Law youmal. 



BROOKE'S NEW CASES WITH MARCH'S TRANSLATION. 

In 8vo, 1873, price 4/. 4.^., calf antique, 
Brooke's (Sir Robert) New Cases in the time of Henry VIII., Edward VI., and 
Queen Mary, collected out of ^ROOke's Abridgement, and arranged under years, 
with a table, together with March's (John) Tratislation c/ Brooke's New Cases 
in the time of Henry VIII., Edward VI., and Queea Mary, collected out of 
Brooke's Abridgment, and reduced alphabetically under their proper heads and 
titles, with a table of the principal matters. In one handsome volume. 8vo. 1873- 

Stevens and Haynes have reprinted the two books 
in one volume uniform with the preceding volumes 
of the series of Early Reports." — Canada Law 
youmal. 



" Both the original and the translation having 
long been very scarce, and the mispaging and other 
errors in March's translation making a new and 
corrected edition peculiarly desirable, Messrs. 



KELYNGE'S (WJ REPORTS. 

In 8vo, 1873, price 4/. ^., calf antique, 
Kelynge's (William) Reports of Cases in Chancery, the King's Bench, &c. , from the 
3rd to the 9th year of his late Majesty King George II., during which time Lord 
King was Chancellor, and the Lords Raymond and Hardwicke were Chief 
Justices of England. To which are added, seventy New Cases not in the First 
Edition. Third Edition. In one handsome volume. 8vo. 1873. 

KELYNG'S (SIR JOHN) CROWN CASES. 

In 8vo, 1873, price 4/. 4^., calf antique, 
Kelyng's (Sir J.) Reports of Divers Cases in Pleas of the Crown in the Reign of King 
Charles II., with Directions to Justices of the Peace, and others ; to which are 
added, Three Modern Cases, viz. , Armstrong and Lisle, the King and Plummer, 
the Queen and Mawgridge. Third Edition, containing several additional Cases 
never before printed, together with a Treatise upon the LAvif ani> Proceed- 
ings IN Cases of High Treason, first published in 1793. The whole carefully 
revised and edited by Richard Loveland Loveland, of the Inner Temple, 
Barrister-at-Law. 
"We look upon this volume as one of the most goodservicerenderedbyMe5srs.Steven5andHaynes 
important and valuable of the unique reprints of to the profession. . . . Should occasion arise, the 
Messrs. Stevens and Haynes. Little do we know Crown prosecutor, as well as counsel for the prisoner, 
of the mines of legal wealth that lie buriedin the will find in this volume a complete i/ade mecum_ of 
old law books. But a careful examination, either of the law of high treason and proceedings in relation 
the reports or of the treatise embodied in the volume thereto." — Canada Law Journal. 
now before us, will give the reader some idea of the 
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Second Edition, in 8vo, price 26^., cloth, 

A CONCISE TREATISE ON 

PRIVATE INTERNATIONAL JURISPRUDENCE, 

BASED ON THE DECISIONS IN THE ENGLISH COURTS 

By JOHN ALDERSON FOOTE, 

OF Lincoln's inn, barrister- at-law ; chancellor's legal medallist and senior whewell scholar 

OF INTERNATIONAL LAW, CAMBRIDGE UNIVERSITY, 1873 ; SENIOR STUDENT IN JURISPRUDENCE 
AND ROMAN LAW, INNS OF COURT EXAMINATION, HILARY TERM, 1874. 



"This work seems to us likely to prove of considerable use to all English lawyers who have to deal with 
questions of private international law. Since the publication of Mr. Westlake's valuable treatise, twenty 
years ago, the judicial decisions of English courts bearing upon different parts of this subject have greatly 
increased in number, and it is full time that these decisions should be examined, and that the conclusions 
to be deduced from them should be systematically set forth in a treatise. Moreover, Mr. Foote has done 
this well." — Solicitors' Journal. 

" Mr. Foote has done his work very well, and the book will be useful to all who have to deal with the 
class of cases in which English law alone is not sufficient to settle the question." — Saturday Review ^ 
March 8, 1879. 

"The author's object has been to reduce into order the mass of materials already accumulated in the 
shape of explanation and actual decision on the interesting matter of which he treats ; and to construct a 
framework of private international law, not from the dicta of jurists so much as from judicial decisions in 
English Courts which have superseded them. And it is here, in compiling and arranging in a concise 
form this valuable material, that Mr. Foote's wide range of knowledge and legal acumen bear such good 
fruit. As a guide and assistant to the student of international law, the whole treatise will be invaluable : 
while a table of cases and a general index will enable him to find what he wants without trouble."— 
Standard. 

* ' The recent decisions on points of international law (and there have been a large number since Westlake's 
publication) have been well stated. So far as we have observed, no case of any importance has been 
omitted, and the leading cases have been fully analysed. The author does not hesitate to criticise the 
grounds of a decision when these appear to him to conflict with the proper rule of law. ' Most of his 

criticisms seem to us very just On the whole, we can recommend Mr. Foote's treatise as a useful 

addition to our text-books, and we expect it will rapidly find its way into the hands of practising lawyers." 
— The jfoumal of Jurisprudence and Scottish Laiv Magazine. 

*' Mr. Foote has evidently borne closely in mind the needs of Students of Jurisprudence as well as those 
of the Practitioners For both, the fact that his work is almost entirely one of Case-law will commend 
it as one useful alike in Chambers and in Court." — Laiv Magazine and Review. 

"Mr. Foote's book will be useful to the student One of the best points of Mr. Foote's book 

is the ' Continuous Summary,' which occupies about thirty pages, and is divided into four parts — Persons, 
Property, Acts, and Procedure. Mr. Foote remarks that these summaries are not in any way intended as 
an attempt at codification. However that may be, they are a digest which reflects high credit on the 
author's assiduity and capacity. They are ' meant merely to guide the student ; ' but they will do much 
more than guide him. They will enable him to get such a grasp of the subject as will render the reading 
of the text easy and fruitful." — Law Journal. 

"This book is well adapted to be used both as a text-book for students and a book of reference for 
practising barristers." — Bar Examination Jotimal. 

"This is a book which supplies the want which has long been felt for a really good modern treatise on 
Private International Law adapted to the every-day requirements of the English Practitioner. The 
whole volume, although designed for the use of the practitioner, is so moderate in size — an octavo of 500 
pages only — and the arrangement and development of the subject so well conceived and executed, that it 
will amply repay perusal by those whose immediate object may be not the actual decisions of a knotty 
point but the satisfactory disposal of an examination paper." — O^qford and Cambridge Undergraduates 
Journal. 

"Since the publication, some twenty years ago, of Mr. Westlake's Treatise, Mr. Foote's book is, in 

our opinion, the best work on private international law which has appeared in the English language 

The work is executed with much ability, and will doubtless be found of great value by all persons who 
have to consider questions on private international law." — Atheneeum. 
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Eighth Edition, in 8vo, price 25J., cloth. 
A TREATISE UPON 



THE LAW OF BANKRUPTCY 



AND 



BILLS OF SALE. 

WITH AN APPENDIX. 



CONTAINING 



THE BANKRUPTCY ACTS, 1883-1890; 
GENERAL RULES, FORMS, SCALE OF COSTS AND FEES; 
RULES UNDER S. 122 OF 1888: 
DEEDS OF ARRANGEMENT ACTS, 1887-1890: 
RULES AND FORMS : 
BOARD OF TRADE AND COURT ORDERS : 
DEBTORS ACTS, 1869, 1878 : 
RULES AND FORMS: 

BILLS OF SALE ACTS, 1878-1891, Etc., Etc. 
By EDWARD T. BALDWIN, M.A., 



OF THE INNER TEMPLE, BARRISTER-AT-LAW. 



"The seven editions simply record the constant progress of case growth and statute 
law. It is a remarkably useful compendium." — Law Times, July 20, 1895. 

" As a well-arranged and complete collection of case law this book should be found of 
great me." —Law Journal, July 20, 1895. 

"Carefully brought down to date." — Solicitors' Journal, November 9, 1895. 

"We have always considered the work an admirable one, and the present edition is 
quite up to the previous high standard of excellence. We know of no better book on 
bankruptcy for the practitioner's library." — Law Students' Journal, August, 1895. 

" Practitioners may, we feel sure, safely rely on its accuracy. A distinct acquisition 
for reference purposes to the shelf of any practitioner." — Law Notes. 

Second Edition, in 8vo, price 25^., cloth, 
THE PRINCIPLES OF 

THE LAW OF RATING OF HEREDITAMENTS 

IN THE OCCUPATION OF COMPANIES. 
By J. H. BALFOUR BROWNE, 

OF THE MIDDLE TEMPLE, K.C., 

And D. N. McNAUGHTON, of the Middle Temple, Barrister-at-Law. 

" The tables and specimen valuations which are that such a work is much needed, and we are sure 

printed in an appendix to this volume will be of that all those who are interested in, or have to do 

great service to the parish authorities, and to the with, public rating, will find it of great service, 

legal practitioners who may have to deal with the Much credit is therefore due to Mr. Browne for his 

rating of those properties which are in the occupa- able treatise— a work which his experience as 

tion of Companies, and we congratulate Mr. Browne Registrar of the Railway Commission peculiarly 

on the production of a clear and concise book of qualified him to undertake."— iaiu Magazine. 
the system of Company Rating. There is no doubt 
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Sixth Edition, revised and enlarged, 8vo, 30J. net. 

A TREATISE ON HINDU LAW AND USAGE. 

By John D. Mayne, of the Inner Temple, Barrister-at-Law, Author of "A Treatise on 

Damages," &c. 

*' A new work from the pen of so established an authority as Mr. Mayne cannot fail to Be welcome to 
the legal profession. In his present volume the late Officiating Advocate-General at Madras has drawn 
upon the stores of his long experience in Southern India, and has produced a work of value alike to the 
practitioner at the Indian Bar, or at home, in appeal cases, and to the scientific jurist* 

"To all who, whether as practitioners or administrators, or as students of the science of jurisprudence, 
desire a thoughtful and suggestive work of reference on Hindu Law and Usage, we heartily recommend 
the careful perusal of Mr* Mayne's valuable treatise." — Law Magazine and Review. 

D UTCH LAW . 

In I Vol., 8vo, price 40^., cloth, 

THE OPINIONS OF GROTIUS, As contained in the HoUandsche 

Consultatien en Advijsen. Collated', translated, and annotated by D. P. de 
Bruyn, B.A., LL.B., Ebden Essayist of the University of the Cape of Good 
Hope ; Advocate of the Supreme Court of the Colony of the Cape of Good Hope, 
and of the High Couit of the South African Republic. With Facsimile Portrait 
of Mr. Hugo de Groot. 

In 2 Vols. , Royal 8vo, price 90J. , cloth, 

VAN LEEUWEN'S COMMENTARIES ON THE ROMAN-DUTCH 

LAW. Revised and Edited with Notes in Two Volumes by C. W. Pecker, 
Advocate. Translated from the original Dutch by J. G. KOTZfi, LL.B., of the 
Inner Temple, Barrister-at-Law, and Chief Justice of the Transvaal. With Fac- 
simile Portrait in the Edition by Decker of 1780. 

*,* Vol. II. can be had separately, price 50J. 
Second Edition in preparation. 

THE JUDICIAL PRACTICE OF THE COLONY OF THE CAPE 

OF GOOD HOPE AND OF SOUTH AFEICA GBNEKALLT. With suitable 

and copious Practical Forms, subjoined to, and illustrating the Practice of the 
several Subjects treated of. By C. H. Van Zyl, Attorney-at-Law, Notary 
Public, and Conveyancer, etc. etc. 

In Crown 8vo, price 31J. 6d., boards, 

THE INTRODUCTION TO DUTCH JURISPRUDENCE OF 

HUGO GROTIUS, with Notes by Simon van Groenwegen van der Made, and 
References to Van der Keesel's Theses and Schorer's Notes. Translated by 
A. F. S. Maasdorp, B.A., of the Inner Temple, Barrister-at-Law. 

In i2mo, price 15^. net, boards, 

SELECT THESES ON THE LAWS OF HOLLAND & ZEELAND. 

Being a Commentary of Hugo Grotius' Introduction to Dutch Jurisprudence, and 
intended to supply certain defects therein, and to determine some of the more 
celebrated Controversies on the Law of Holland. By D. G. VAN der Kessel, 
Advocate. Translated by C. A. Lorenz, Barrister-at-Law. Second Edition. 
With a Biographical Notice of the Atithor by Professor J. De Wal, of Leyden. 

In Svo, price 24^. 6rf. net, or rupees 18.50. 
NEW AND REVISED EDITION OF AN ENGLISH TRANSLATION OF 

VOET'S COMMENTARY ON THE PANDECTS, comprising all the 

titles on Purchase and Sale — Letting and Hiring — Mortgages — Evictions — 
Warranty— and Allied Subjects; being Lib. XVIII., XIX., XX., XXI., and 
Tit. VII. cf Lib. XIII. By T. Berwick, of Lincoln's-Inn, Barrister-at-Law, 
Retired Judge of the District Court of Colombo. 
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Fifth Edition, In 8vo, price 15J. 

THE POWERS, DUTIES AND LIABILITIES OF EXECUTIVE 

OFFICERS, as between these Officers and the Public. By A. W. Chaster, 
of the Middle Temple, Barrister-at-Law. 
" There is undoubtedly room for a legal treatise on the status of executive officers, and Mr. Chaster 
has provided much valuable material on the subject." — Lain Journal. 

In 8vo, price td. net, 

LOCAL LEGISLATURES. A Scheme for full Legislative Devolution 

for the United Kingdom on Constitutional lines, being a Supplement to " Execu- 
tive Officers." By A. W. Chaster, of the Middle Temple, Barrister-at-Law. 

THE 

3Sar 6]camtnatton Slnnual 

FOR 1894. 

(In Continuation of the Bar Examination Journal.) 
Price 3^. 

W. D. EDWARDS, LL.B., 

OF Lincoln's inn, barrister-at-law. 



In 8vo, price \%s. each, cloth. 



THE BAR EXAMINATION JOURNAL, VOLS. IV,, V., 

YI,j YIL, VIII. , IX. & X. Containing the Examination Questions and Answers 
from Easter Term, 1878, to Hilary Term, 1892, with List of Successful Candidates 
at each examination. Notes on the Law of Property, and a Synopsis of Recent Legis- 
lation of importance to Students, and other information. 

By A. D. TYSSEN and W. D. EDWARDS, Barristers-at-Law. 
In 8vo, price 8j., cloth, 

SHORT PRACTICAL COMPANY FORMS. 

By T. Eustace Smith, of the Inner Temple and Lincoln's Inn, Barrister-at-Law, 
Author of " A Summary of the Law of Companies," etc., assisted by Roland E. 
Vaughan Williams, of the Inner Temple, Barrister-at-Law. 

REVIEW. 
** This collection of Company Forms should certainly prove of service to secretaries, directors, and 
others interested in the practical working-of companies. . . . The forms themselves are short and to 
the point." — Law Times. 

Seventh Edition. In 8vo, price Zs. cloth, 

A SUMMARY OF JOINT STOCK COMPANIES' LAW. 

By T. EUSTACE SMITH, 

OF THE INNER TEMPLE, BARRISTER- AT- LAW, 



" The author of this handbook tells us that, when 
an articled student reading for the final examina- 
tion, he felt the want of such a work as that before 
us, wherein could be found the main principles of 
law relating to joint-stock companies . . . Law 
students may well read it ; for Mr. Smith has very 
wisely been at the pains of giving his authority for 
all hisstatementsofthelaw or ofpractice, as applied 
to joint-stock company business usually transacted 
in solicitors' chambers. In fact, Mr. Smith has 
by his little book offered a fresh inducement to 
students to make themselves — at all events, to some 
extent— acquainted with company law as a separate 
feranch of study." — Laiv Times. 



'* These pages give, in the words of the Preface, 
' as briefly and concisely as possible a general 
view both of the principles and practice of the law 
affecting companies.' The work is excellently 
printed, and authorities are cited ; but in no case 
is the very language of the statutes copied. The 
plan is good, and shows both grasp and neatness, 
and, both amongst students ajid laymen, Mr. Smith's 
book ought to meet a ready sale." — Laiv Journal. 

" The book is one from which we have derived 
a large amount of valuable information, and we can 
heartily and conscientiously recommend it to oiu: 
readers." — Oxford eind Cambridge Ifndergra' 
duates' Journal. 
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In 8vo, Sixth Edition, price 9^,, cloth, 

THE MARRIED WOMEN'S PROPERTY ACTS ; 

1870, 1874, 1882 and 1884, 

With Copious and Explanatory Notes, and an Appendix of the Acts 
relating to married women. 
By Archibald Brown, M.A., Edinburgh and Oxon., and the Middle Temple, 
Barrister-at-Law. Being the Sixth Edition of The Married Women's Property 
Acts. By the late J. R. Griffith, B.A. Oxon., of Lincoln's Inn, Barrister- 
at-Law. 

^ " Upon the whole, we are of opinion that this is the best work upon the subject which has been issued 
since the passing of the recent Act. Its position as a well-established manual of acknowledged worth gives 
it at starting a considerable advantage over new books ; and this advantage has been well maintained by 
the intelligent treatment of the Editor." — Solicitors' Journal. 

"The notes are full, but anything rather than tedious reading, and the law contained in them is good, 
and verified by reported cases. ... A distinct feature of the work is its copious index, practically a 
summary of the marginal headings of the various paragraphs in the body of the text. This book is worthy 
of all success." — Law Magazine. 

In 8vo, price I2J,, cloth, 

THE LAW OF NEGLIGENCE. 

SECOND EDITION. 

By Robert Campbell, of Lincoln's Inn, Barrister-at-Law, and Advocate 
of the Scotch Bar. 

In crown 8vo, t,s. net, cloth. 

THE LAW AND CUSTOMS RELATING TO 

GLOVES ; Being an Exposition Historically viewed of Ancient Laws, Custoros, 
and Uses in respect of Gloves and of the Symbolism of the Hand and Glove in 
Judicial Proceedings. With Illustrations. By J. W. Norton-R-xshb, of Lin- 
coln's Inn, Esq. , Barrister-at-Law. 

In 8vo, price ioj. td, net. 

THE LAW AND PRIVILEGES RELATING TO 

THE ATTORNEY-GENERAL AND SOLICITOR-GENERAL 

OF ENGLAND, with a History from the Earliest Periods, and a Series of 
King's Attorneys and Attorneys and Solicitors-General from the reign of 
Henry III. to the 60th of Victoria. By J. W. Norton-Kyshe, of Lincoln's 
Inn, Barrister-at-Law. 

BIBLIOTHECA LEGUM. 



In i2mo (nearly 500 pages), price 2s., cloth, 

A CATALOGUE OF LAW BOOKS, mdudlng an the Reports 
in the various Courts of England, Scotland, and Ireland ; with a Supplement to 
December, 1899. By Henry G. Stevens and Robert W. Haynes Law 
Publishers. ' ' 



In small 4to, price 2J., cloth, beautifully printed, with a large margin, for the 
special use of Librarians, 

CATALOGUE OF THE REPORTS IN THE 

VARIOUS COURTS OF THE UNITED KINGDOM OF GREAT 
BRITAIN AND IRELAND, arranged both in alpha 

BETICAL &- CHRONOLOGICAL ORDER. By Stevens & Haynes. 
Law Pubhshets, ' 
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Second Edition, much enlarged, in 8vo, price 20J., cloth, 

CHAPTERS ON THE 

LAW RELATING TO THE COLONIES. 

To which are appended Topical Indexes of Cases decided in the Privy Council 
on Appeal from the Colonies, Channel Islands and the Isle of Man, and of 
Cases relating to the Colonies decided in the English Courts otherwise than on 
Appeal from the Colonies. 

By CHARLES JAMES TARRING, M.A., 

ASSISTANT JUDGE OF H.B.M. SUPREME CONSULAR COURT, CONSTANTINOPLE, AND H.M.'S CONSUL; 
AUTHOR OF "BRITISH CONSULAR JURISDICTION IN THE HAST," '* A TURKISH GRAMMAR," ETC. 

CONTENTS. 

Chapter IV. — The Judiciary and the Bar. 
Chapter V. — Appeals from the Colonies. 
Chapter VI. — Imperial Statutes relating to the 
Colonies. 
Section i. — Imperial Statutes relating to the 

Colonies in general. 
Section 2.— Subjects of Imperial Legislation 
relating to the Colonies in 
general. 
Section 3.— Imperial Statutes relating to par- 
ticular Colonies. 



Table of Cases Cited. 
Table of Statutes Cited. 

Introductory. — Definition of a Colony. 
Chapter I.— The laws to which the Colonies are 
subject. 
Section i.— In newly-discovered countries. 
Section 2. — In conquered or ceded countries. 
Section 3. — Generally. 
Chapter II.- The Executive. 
Section i. — The Governor, 

A. — Nature of his office, power, and 

duties. 
B. — Liability to answer for his acts. 
I.-Civilly. 

I. a. — In the courts of his Govern- 
ment. 
b. — In the English courts. 
2. — For what causes of action. 
II. — Criminally. 
Section 2. — The Executive Council. 
Chapter III. — The Legislative Power. 
Section i. — Classification of Colonies. 
Section 2. — Colonies with responsible govern- 
ment. 
Section 3. — Privileges and powers of colonial 
Legislative Assemblies. 



Topical Index of Cases decided in the Privy 
Council on appeal from the Colonies, the 
Channel Islands, and the Isle of Man. 

Index of some Topics of English Law dealt with 
in the Cases. 

Topical Index of Cases relating to the Colonies 
decided in the English Courts otherwise than on 
appeal from the Colonies. 

Index of Names of C^ses. 

Appendix I. 
— II. 

General Index. 



In 8vo, price lox,, cloth, 

THE TAXATION OF COSTS IN THE CROWN OFFICE. 

comprising a collection of 
BILLS OF COSTS IN THE VARIOUS MATTERS TAXABLE IN THAT OFFICE; 

including 

COSTS UPON THE PROSECUTION OV FRAUDULENT BANKRUPTS, 

AND ON APPEALS FROM INFERIOR COURTS ; 

TOGETHER WITH 

A TABLE OF COURT FEES, 

and a scale op costs usually allowed to solicitors, on the taxation 

of costs on the crown side of the queen's bench division 

of the high court of justice. 

By FREDK. H. short, 

CHIEF CLERK IN THE CROWN OFFICE. 

" This is decidedly a useful work on the subject of those costs which are liable to be taxed before the 
Queen's Coroner and Attorney (for which latter name that of ' Solicitor' might now well be substituted), or 
before the master of the Crown Office ; in fact, such a book is almost indispensablewhen preparing costs 
for taxation in the Crown Office, or when taxing an opponent's costs. Country solicitors will find the scale 
relating to bankruptcy prosecutions of especial use, as such costs are taxed in the Crown Office. The ' general 
observations ' constitute a useful feature in this manual."— iaw Times. 

"The recent revision of the old scale of costs in the Crown Office renders the appearance of this work 
narticularly opportune, and it cannot fail to be welcomed by practitioners Mr. Short gives, in the first 
Dlace a scale of costs usually allowed to solicitors on the taxation of costs in the Crown Office and theo 
bills of costs in various matters. These are well arranged and clearly ■^r\nXA6."— Solicitors' Journal. 
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Just Published, in 8vo, price "]$. 6d., cloth, 

BRITISH CONSULAR JURISDICTION IN THE EAST, 

WITH TOPICAL INDICES OF CASES ON APPEAL FROM, AND 
RELATING TO, CONSULAR COURTS AND CONSULS ; 

Also a Collection of Statutes concerning Consuls. 

By C. J. TARRING, M.A., 

CHIEF JUSTICE OF GRENADA. 

; Second Edition, in one volume, 8vo, price i6s., cloth, 

A CONCISE TREATISE ON THE 

STATUTE LAW OF THE LIMITATIONS OF ACTIONS. 

With an Appendix of Statutes, Copious References to English, Irish, and American Cases, 
and to the French Code, and a Copious Index. 

By henry THOMAS BANNING, M.A., 

OF THE INNER TEMPLE, BARRISTER-AT-LAW. 

"The work is decidedly valuable.'' — Law Times. 

" Mr. Banning has adhered to the plan of printing the Acts in an appendix, and making his book a 
cunning treatise on the case-law thereon. The cases have evidently been investigated with care and 
digested with clearness and intellectuality." — La-w Jonmal. 

In 8vo, price u., sewed, 
AN ESSAY ON THE 

ABOLITION OF CAPITAL PUNISHMENT. 

Embracing more particularly an Enunciation and Analysis oj the Principles of Law as 
applicable to Criminals of the Highest Degree of Guilt. 

By WALTER ARTHUR COPINGER, 

OF THE MIDDLE TEMPLE, ESQ., BARRISTER-AT-LAW. 



In 8vo, price Is. 6^., cloth, 

THE LAW AS TO THE APPOINTMENT OF NEW TRUSTEES. 

WITH APPENDICES CONTAINING FORMS AND PRECEDENTS AND MATERIAL 
SECTIONS OF THE TRUSTEE ACT, 1893, AND THE LUNACY ACTS, 1890 AND 1S91. 

By J. M. EASTON, of the Inner Temple, Barrister-at-Law. 

"... Mr. Easton has devoted great ability and learning to a treatise on this one subject, and saved 
all who may in future be wise enough to consult his work the labour of searching through many other more 
ponderous tomes for what they will most likely find here more fully considered. Mr. Easton has not only 
carefully examined the cases to discover and expound what has been decided, but he has shown great 
ingenuity in imagining what difficulties may arise, and sagacity in applying principles to their solution. 
The book is very complete, and contains some useful precedents, and the material sections of the Trustee 
Act, i8g3, and the Lunacy Acts, 1890 and 1891." — Laiv Magazine and Review, 

" Into one compact volume the author has collected the whole of the information on this subject . . . 
and those who require information on this subject will find Mr. Easton's book a valuable aid." — 

Laiv Times, 

"This is a useful book on an important subject, the law of which — though often supposed to be simple — 
is in reality full of pitfalls. . . . Mr. Easton has done his work well, and his treatment of his subject is 
practically exhaustive." — Law Journal. 

" Mr. Easton has turned out a treatise of extreme practical utility, well arranged, exhaustive and 
reliable." — Saturday Review. 
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Second Edition, in 8vo, price 15^., cloth, 

LEADING CASES and OPINIONS on INTERNATIONAL LAW 

COLLECTED AND DIGESTED FROM 

ENGLISH AND FOREIGN REPORTS, OFFICIAL DOCUMENTS, 
PARLIAMENTARY PAPERS, and other Sources. 

With NOTES and EXCURSUS, Containing the Views of the Text-Writers on 
the Topics referred to, together with Supplementary Cases, Treaties, and Statutes ; 
and Embodying an Account of some of the more important International Trans- 
actions and Controversies. 

By PITT COBBETT, M.A., D.C.L., 

OF gray's inn, BARRISTER-AT-LAW, professor of law, university of SYDNEY, N.S.W. 

"The notes are concisely written and trust- 
worthy The reader will learn from them a 

great deal on the subject, and the book as a 
whole seems a convenient introduction to fuller and 
more systematic works." — Oxford Magazine. 



"The book is well arranged, the materials well 
selected, and the comments to the point. Much 
will be found in small space in this book."— Zaw 
Journal. 



Second Edition, in royal 8vo. iioo pages, price 45J., cloth, 

STORY'S COMMENTARIES ON EQLflTY 
JURISPRUDENCE. 

Second English Edition, from the Twelfth American Edition. 
By W. E. GRIGSBY, LL.D. (Lond.), D.C.L. (Oxon.), 

and of the INNER TEMPLE, BARRISTER-AT-LAW. 



" It is high testimony to the reputation of Story, 
and to the editorship of Dr. Grigsby, that another 
edition should have been called for. . . . The work 



has been rendered more perfect by additional 
indices." — Laiv Times. 



Second Edition, in 8vo, price 8j., cloth, 

THE PARTITION ACTS, 1868 & 1876. 



With the Decided 
By W. Gregory 



A Manual of the Law of Partition and of Sale, in Lieu of Partition. 
Cases, and an Appendix containing Judgments and Orders. 
Walker, B.A., of Lincoln's Inn, Barrister-at-Law. 

•'This is a very good manual — practical, clearly I has carefully brought together the cases, and dis- 

written, and complete. The subject lends itself 1 cussed the difficulties arising upon the language of 

well to the mode of treatment adopted by Mr. the different provisions." — Solicitors' J 02imaL 

Walker, and in his notes to the various sections he | 

Second Edition, in 8vo, price 22^., cloth, 
A TREATISE ON THE 

LAW AND PRACTICE RELATING TO INFANTS. 

By ARCHIBALD H. SIMPSON, M.A., 

OF Lincoln's inn, barrister-at-law, and fellow of Christ's college, Cambridge. 
SECOND EDITION. By E. J. Elgood, B.C.L., M.A., of Lincoln's Inn, 

Barrister-at-Law. 



' ' Mr. Simpson's book comprises the whole of the 
law relating to infants, both as regards their per- 
sons and their property, and we have not observed 
any very important omissions. The author has 
evidently expended much trouble and care upon 
his work, and has brought together, in a concise 
and convenient form, the law upon the subject down 
to the present time." — Solicitors' Journal. 

"Its law is unimpeachable. We have detected 
no errors, and whilst the work might have been 
done more scientifically, it is, beyond all question, 
a compendium of sound legal principles," — Laiv 
Times. 

*' Mr. Simpson has arranged the whole of the Law 
relating to Infants with much fulness of detail and 



yet in comparatively little space. The result is 
due mainly to the businesslike condensation of his 
style. Fulness, however, has by no means been 
sacrificed to brevity, and, so far as we have been 
able to test it, the work omits no point of any im- 
portance, from the earliest cases to the last. In 
the essential qualities of clearness, completeness, 
and orderly arrangement it leaves nothing to be 
desired. 

" Lawyers in doubt on any point of law or prac- 
tice will find the information they require, if it can 
be found at all, in Mr. Simpson's book, and a 
writer of whom this can be said may congratulate 
himself on having achieved a considerable success." 
— Law Magazine^ February, 1876. 
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In one volume, royal 8vo,'l877, price 30J., cloth, 

THE DOCTRINES & PRINCIPLES OF 
THE LAW OF INJUNCTIONS. 

By WILLIAM JOYCE, 

OF Lincoln's inn, barrister-at-law. 



"Mr. Joyce, whose learned and exhaustive work on 'The Law and Practice of Injunctions' has 
gained such a deservedly high reputation in the Profession, now brings out a valuable companion volume 
on the ' Doctrines and Principles ' of this important branch of the Law. In the present work the Law is 
enunciated in its abstract rather than its concrete form, as few cases as possible being cited ; while at the 
same time no statement of a principle is made unsupported by a decision, and for the most part the very 
language of the Courts has been adhered to. Written as it is by so acknowledged a master of his subject, 
and with the conscientious carefulness that might be expected from him, this work cannot fail to prove of 
the greatest assistance alike to the Student — who wants to grasp principles freed from their superincum- 
bent details — and to the practitioner, who wants to refresh his memory on points of doctrine amidst the 
oppressive details of professional work." — Lww Magazine and Review. 



BY THE SAME AUTHOR. 



In two volumes, royal 8vo, 1872, price 70^., cloth, 

THE LAW & PRACTICE OF INJUNCTIONS. 

EMBRACING 

ALL THE SUBJECTS IN WHICH COURTS OF EQUITY 
AND COMMON LAW HAVE JURISDICTION. 

By WILLIAM JOYCE, 



OF LINCOLN S INN, BARRISTER-AT-LAW. 



BEVIEWS. 



"A work which aims at being so absolutely 
complete, as that of Mr. Joyce upon a subject 
which is of almost perpetual recurrence in the 
Courts, cannot fail to be a welcome offering to the 
profession, and doubtless, it will be well received 
and largely used, for it is as absolutely complete as 

it aims at being This work is, therefore, 

eminently a work for the practitioner, being full of 
practical utility in every page, and every sentence, 
of it We have to congratulate the pro- 
fession on this new acquisition to a digest of the 
law, and the author on his production of a work of 
permanent utility and fame." — Law Magazine 
and Review. 

" Mr. Joyce has produced, not a treatise, but a 
complete and compendious exposition of the Law 
and Practice of Injunctions both in equity and 
common law. 

" Part III. is devoted to the practice of the 
Courts. Contains an atnottnt of valuable and 
technical matter nowhere else collected. 



" From these remarks it will be sufficiently per- 
ceived what elaborate and painstaking industry, as 
well as legal knowledge and ability has been 
necessary in the compilation of Mr. Joyce's work. 
No labour has been spared to save the practitioner 
labour, and no research has been omitted which 
could tend towards the elucidation and exemplifi* 
cation of the general principles of the Law and 
Practice of Injunctions." — Laixj Journal. 

" He does not attempt to ^Q an inch beyond that 
for which he has express written authority ; he al- 
lows the cases to speak, and does not speak for them. 

"The work is something more than a treatise on 
the Law of Injunctions. It gives us the general 
law on almost every subject to which the process of 
injunction is applicable. Not only English, but 
American decisions are cited, the aggregate number 
being 3,500, and the statutes cited 160, whilst the 
index is, we think, the most elaborate we have ever 
seen — occupying nearly 200 pages. The work is 
probably entirely exhaustive." — Law Times. 

" This work, considered either as to its matter or manner o execution, is no ordinary work. It is a 
complete and exhaustive treatise both as to the law and the practice of granting injunctions. It must 
supersede all other works on the subject. The terse statement of the practice will be found of incalculable 
value.^ We know of no book a*^ suitable to suppl;^a knowledge of the law of injunctions to our common 
law friends as Mr. Joyce's exhaustive work. It is alike indispensable to members of the Common Law 
and Equity Bars. Mr. Joyce's great work would be a casket without a key unless accompanied by a good 
index. His index Is very full and well arranged. We feel that this work is destined to take its place 
as a standard text-book, and the text-book on the particular subject of which it treats. "The author 
deserves great credit for the very great labour bestowed upon it. The publishers, as usual, have 
acquitted themselves in a manner deserving of the high reputation they bear." — Canada Law Journal. 
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Third Edition, in 8vo, price las., cloth, 
A TREATISE UPON 

THE LAW OF EXTRADITION, 

WITH THE CONVENTIONS UPON THE SUBJECT EXISTING BETWEEN 

ENGLAND AND FOREIGN NATIONS, 

AND THE CASES DECIDED THEREON. 

By Sir EDWARD CLARKE, 



OF LINCOLN 

" Mr. Clarke's accurate and sensible book is the 
best authority to which the English reader can 
turn upon the subject of Extradition." — Saturday 
Hevieiv. 

"The opinion we expressed of the merits of this 
work when it first appeared has been fully justified 
by the reputation it has gained. It is seldom we 
come across a book possessing so much interest to 
the general reader and at the same time furnishing so 
useful a guide to the \a.wy&r."—Soiicziors' JoumaL 

"The appearance of a second edition of this 
treatise does not surprise us. It is a useful book, 
well arranged and well written. A student who 



S INN, K.c. 
wants to learn the principles and practice of the 
law of extradition will be greatly helped by Mr. 
Clarke. Lawyers v/ho have extradition business 
will find this volume an excellent book of reference, 
Magistrates who have to administer the extradition 
law will be greatly assisted by a careful perusal of 
'Clarke upon Extradition.' This may be called a 
warm commendation, but those who have read the 
book will not say it is unmerited." — Law Journal 
The Times of September 7, 1874, in a long 
article upon 'Extradition Treaties," makes con- 
siderable use of this work and writes of it as " Mr, 
Clarke's useful Work on Extradition." 



In 8vo, price "Zs. 6^., cloth, 

TABLES OF STAMP DUTIES 

FROM 1815 TO 1878. 
By WALTER ARTHUR COPINGER, 



OF THE MIDDLE TEMPLE, ESQUIREj 
WORKS OF^ LITERATURE AND ART," 

"We think this little book ought to find its way 
into a good many chambers and offices." — Soli- 
citors' youmal, 

' This book, or at least one containing the same 
amount of valuable and well-arranged information, 
should find a place in every Solicitor's office. It is 
of especial value when examining the abstract of a 



BARRISTER- AT-LAW : AUTHOR OF THE LAW OF COPYRIGHT IN 
INDEX TO PRECEDENTS IN CONVEYANCING," "TITLE DEEDS," &C. 

large number of old title-deeds." — Lavj Times. 

" His Tables 0/ Stamp Duties^/ro7mZis to 1878, 
have already been tested in Chambers, and being 
now published, will materially lighten the labours 
of the profession in a tedious department, yet one re- 
quiring great care." — Law Magazine and Review, 



In one volume, 8vo, price 14J., cloth, 

TITLE DEEDS: 

THEIR CUSTODY, INSPECTION, AND PRODUCTION, AT LAW, IN 

EQUITY, AND IN MATTERS OF CONVEYANCING, 
Including Covenants for the Production of Deeds and Attested Copies ; with an Appendix 
of Precedents, the Vendor and Purchaser Act, 1874, &c. &c. &c. By Walter 
Arthur Copinger, of the Middle Temple, Barrister-at-Law ; Author of " The 
Law of Copyright " and " Index to Precedents in Conveyancing." 

here. Mr. Copinger has supplied a much-felt want, 
by the compilation of this volume. We have not 
space to go into the details of the book ; it appears 
well arranged, clearly written, and fully elaborated. 
With these few remarks we recommend his volume 
to our readers." — Law youmal. 



"The literary execution of the work is good 
enough to invite quotation, but the volume is not 
large, and we content ourselves with recommending 
it to the profession."— Z.a«/ Times. 

" A really good treatise on this subject must be 
essential to the lawyer : and this is what we have 



Third Edition, in 8vo, considerably enlarged, price 36J., cloth, 

THE LAW OF COPYRIGHT 

In Works of Literature and Art ; including that of the Jjrama, music, Engraving, 
Sculpture, Painting, Photography, and Ornamental and Useful Designs ; together 
with International and Foreign Copyright, with the Statutes relating thereto, and 
References to the English and American Decisions. By Walter Arthur 
Copinger, of the Middle Temple, Barrister-at-Law. 

merits which will, doubtless, lead to the placing of 
this edition on the shelves of the members of the 
profession whose business is concerned with copy- 



"Mr. Copinger 's book is very comprehensive, 
dealing with every branch of his subject, and even 
extending to copyright in foreign countries. So far 
as we have examined, we have found all the recent 
authorities noted up with scrupulous care, and 
there is an unusually good index. Tnese are 



right ; and deservedly, for the book is one of con- 
siderable value." — Soiicitors' youmal. 
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Second Edition, in two volumes, royal 8vo, price Tos., cloth, 

NEGLIGENCE IN LAW 

Being the Second Edition of "Principles of the Law of Negligence,'' 
Re-arranged and Re-written. 

By THOMAS SEVEN, 

OF THE INNER TEMPLE, BARRISTER-AT-LAW ; AUTHOR OF " THE LAW OF EMPLOYERS' LIABILITY 
FOR THE NEGLIGENCE OF SERVANTS CAUSING INJURY TO FELLOW SERVANTS." 

REVIEWS. 

" These volumes, says Mr. Beven in the preface, maybe regarded as a second edition of his ' Principles 
of the Law of Negligence,' in so far as the subjects treated of in both books are the same ; and the 
materials collected in the one have been used without reserve in the other. As to anything beyond this, 
he continues, the present is a new work. The arrangement is altogether different from that previously 
adopted. Nearly a half of the contents of these volumes is absolutely new, and of the remainder there 
is very little which has not been materially modified, if not in substance, yet in expression. 

"Upon its first appearance, the 'Principles of the Law of Negligence was at once recognized as a 
work of the highest importance, and the ability and industry which Mr. Beven had brought to bear upon 
his task laid the profession under no ordinary obligation. The service which he then rendered has been 
greatly increased by the production of this second edition, and the book deserves a place in the first 
rank among authoritative expositions of the law. 

['The chief characteristic of Mr. Beven's method is thoroughness. He is not himself in a hurry, and 
it is certainly useless for his readers to be so. The law is to be found in his pages, and, when found, it is 
clearly enunciated ; but it is always deduced from a full and discriminating examination of multitudinous 
cases — English and American — and readers must be content to survey, leisurely and cautiously, with Mr. 
Beven, the whole field of judicial exposition, and to follow his own careful and elaborate criticism, if they 
would gain the full benefit of the results at which he arrives. The book is not meant to be taken up 
fur a hasty reference, and often the lawyer may find it more convenient to resort to a treatise more concise. 
On the other hand, it will be an invaluable companion in the consideration of any matter which requires 
research, and the style and arrangement are such that, whether the book is used for purposes of business or 
of general study, it cannot fail to prove deeply interesting. . . . 

"The above account is but a sketch of Mr. B-iven's great work. It is impossible within the present 
limits to give an adequate idea of the variety of topics which are included, of the learning and patience with 
which they are discussed. Negligence may only be an aspect of the law ; but the treatment here 
accorded to it throws into prominence a host of questions of the utmost importance, both practically and 
theoreticall}'. By his contribution to the due understanding of these Mr. Beven has placed the profes- 
sion under a lasting obligation, an obligation which no reader of his work will fail to realize." — Solicitors' 
yournal. 

Third Edition, in One large Volume, 8vo, price 32^., cloth, 

A MAGISTERIAL AND POLICE GUIDE: 

BEING THE LAW 

RELATING TO THE 

PROCEDURE, JURISDICTION, and DUTIES of MAGISTRATES 
AND POLICE AUTHORITIES, 

IN THE METROPOLIS AND IN THE COUNTRY. 

With an Introduction showing the General Procedure before Magistrates 
both in Indictable and Summary Matters. 

By HENRY C. GREENWOOD, 

STIPENDIARY MAGISTRATE FOR THE DISTRICT OF THE STAFFORDSHIRE POTTERIES \ AND 

TEMPLE CHEVALIER MARTIN, 

CHIEF CLERK TO THE MAGISTRATES AT LAMBETH POLICE COURT, LONDON ; 
AUTHOR OF "the LAW OF MAINTENANCE AND DESERTION," " THE NEW FORMULIST," ETC. 

7'hird Edition. Including the Session 52 & 53 Vict., and the Cases Decided in the 

Superior Courts to the End of the Year 1889, revised mtd enlarged. 

By temple CHEVALIER MARTIN. 

"A second edition has appeared of Messrs. Greenwood and Martin's valuable and 
comprehensive magisterial and police Guide, a book which Justices of the peace should take 
care to include in their Libraries." — Saturday Review. 
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Now ready. Second Edition, in 8vo, price 2\s., cloth. 
THE LAW RELATING TO THE 

ADMINISTRATION OF CHARITIES, 

UNDER THE CHARITABLE TRUSTS ACTS, 1853-1894, LOCAL 
GOVERNMENT ACT, 1894, AND LONDON GOVERNMENT 
ACT, 1899. 

By THOMAS BOURCHIER-CHILCOTT, 

OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW. 

" This book should be of great use to all concerned in the administration of charities. We particularly 
recomniend it to the notice of members of Parish Councils." — Law Journal. 

"This is a careful edition of the principal statutes. . . . The book contains all that is ordinarily needed 
on questions of charitj^ administration." — Law Magazine and Review. 

" Mr. Bourchier-Chilcott's work should be useful to the Profession. . . . The notes on sales and leases 
of charity lands are succinct, to the point and up to date, and will be a safe guide to the practitioner on 
that rather difficult subject. The appointment of new trustees is also dealt with very fully." — Law Times. 

In one thick volume, 8vo, price 32^., cloth, 

THE LAW OF RAILWAY COMPANIES. 

Comprising the Companies Clauses, the Lands Clauses, the Railways Clauses Consoli- 
dation Acts, the Railway Companies Act, 1867, and the Regulation of Railways 
Act, 1868 ; with Notes of Cases on all the Sections, brought down to the end of the 
year 1868; together with an Appendix giving all the other material Acts relating 
to Railways, and the Standing Orders of the Houses of Lords and Commons ; 
and a copious Index. By Henry Godefroi, of Lincoln's Inn, and John 
Shortt, of the Middle Temple, Barristers-at-Law. 

In a handy volume, crown 8vo, 1870, price los. 61/., cloth, 

THE LAW OF SALVAGE, 

As administered in the High Court of Admiralty and the County Courts ; with the 
Principal Authorities, English and American, brought down to the present time ; 
and an Appendix, containing Statutes, Forms, Table of Fees, etc. By Edwyn 
Jones, of Gray's Inn, Barrister-at-Law. 

In crown 8vo, price 4^., cloth, 

A HANDBOOK OF THE 

LAW OF PARLIAMENTARY REGISTRATION. 

WITH AN APPENDIX OF STATUTES AND FULL INDEX. 

By J. R. S EAGER, Registration Agent. 

Second Edition, in One Vol., 8vo, price I2j., cloth, 

A COMPENDIUM OF ROMAN LAW, 

Founded on the Institutes of Justinian ; together with Examination Questions 
Set in the University and Bar Examinations (with Solutions), and Definitions of 
Leading Terms in the Words of the Principal Authorities. Second Edition. By 
Gordon Campbell, of the Inner Temple, M.A., late Scholar of Exeter College, 
Oxford; M.A., LL.D., Trinity College, Cambridge; Author of "An Analysis of 
Austin's Jurisprudence, or the Philosophy of Positive Law." 

In 8vo, price 7^. 61/., cloth, 

TITLES TO MINES IN THE UNITED STATES, 

WITH THE STATUTES AND REFERENCES TO THE DECISIONS 
OF THE COURTS RELATING THERETO. 

By W. a. HARRIS, B.A. Oxon., 

OK Lincoln's inn, barristek-at-law; and of the American bar. 
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